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Mines and Minerals 


BY GEORGE D. EMERY 


Of the Seattle Bar 
Author of Emery’s Miners’ Manual 


VER since the days 
of Tubal Cain the 
metals have been 


precious in a great- 


er or less degree, 

and men have mined 

them for their value. 

Hence the law of 

minerals and mining 

is as old as the his- 
tory of mankind. There is scarcely a 
field of human activity in which they fail 
to take a prominent part. Architecture, 
navigation, commerce, the daily pursuits 
of life, manufacture, trade, transporta- 
tion, and the arts of peace and war alike, 
utilize them in every department. 

They supply the requirements of the 
human family at least equally with the 
products of the vegetable kingdom. 

The tradesman “buys cheap and sells 
dear,” and the difference, being his profit, 
represents something for which little or 
nothing has been actually produced, but 
the miner “actually produces,” in the 
result of his labor, a physical value in 
the mineral he brings forth, which adds 
to the sum of the world’s wealth. 

The law of mines and minerals in the 
United States is traceable to four prin- 
cipal sources, viz., the common law of 
England, the laws of the several states, 
the acts of Congress, and the “rules and 
customs of miners.” 


With the exception of some titles de- 
rived from grants of former govern- 
ments, all mineral lands belonged orig- 
inally to the United States, and have 
been or must be acquired under the acts 
of Congress and the state or territorial 
laws supplemental thereto. 


The states of Alabama, Kansas, Mich- 
igan, Minnesota, Missouri, Oklahoma, 
and Wisconsin are expressly excepted 
from the operation of the Federal acts 
relating to mineral lands, but all the other 
states and territories are within their 
purview. Special enactments cover the 
Philippines and Porto Rico, while certain 
special provisons, relating chiefly to 
placer claims, have been enacted for and 
are in force in the district of Alaska. 

In all the mining states and territories, 
local statutes have been passed supple- 
mental to the Federal enactments, and 
these again are added to in certain locali- 
ties, by customs and rules observed by 
miners, which have the force and effect 
of law, to all of which due attention must 
be paid in the acquirement of mining 
titles. 

It thus appears that this field of juris- 
prudence is peculiar to itself, and differs 
widely from the rules and methods for 
the acquirement of agricultural and tim- 
ber lands. Coal, regarded as a mineral, 
has a code of laws and regulations gov- 
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erning its acquirement, differing from 
both mineral and agricultural lands. 

Everywhere mining rights and titles 
are based upon “discovery” of mineral, 
and without this, no right can be in- 
itiated. 

The discovery of gold in California 

1 ‘49 was at once followed by such a 
rapid and populous settlement of the 
mining areas, and such important and 
conflicting interests there developed in 
the lands containing the valuable miner- 
als, that Congress was compelled to take 
cognizance of the conditions, and to en- 
act a stable and uniform code governing 
the rights of miners and mine claimants 
and the method of acquiring titles to 
their claims. 

Thus arose the Federal act of 1866, 
which was slightly modified by that of 
1872, and with these enactments, and 
some additional provisions in the acts of 
1912 relating exclusively to Alaska, the 
national law has remained to the present 
time. Many and interesting decisions in 
the state and Federal courts have ex- 
plained, applied, and amplified these and 
the legislative enactments of the states 
until there is now existent a vast body of 
law regulating the acquirement, use, con- 
trol, and disposal of mineral lands in 
the United States. 

The scope of the Federal acts em- 
braced : 

The right of free prospecting upon 
unoccupied public lands; the right of 
location of limited areas, based upon 
prior actual discovery of valuable min- 
eral; the right of possession of such 
areas while in course of development: 
the right to acquire complete title upon 
compliance with the given requirements. 

Sections 2318 and 2319 (Comp. Stat. 
1913, §§ 4613 and 4614), of the Revised 
Statutes of the United States declare: 
“Tn all cases, lands valuable for minerals 
shall be reserved from .sale, except as 
otherwise expressly directed by law. 

All valuable mineral deposits 
in lands belonging to the United States, 
both surveyed and unsurveyed, are here- 
by declared to be free and open to ex- 
ploration and purchase, and the lands in 
which they are found, to occupation and 
purchase, by citizens of the United States 
and those who have declared their inten- 
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tion to become such, under regulations 
prescribed by law and according to the 
local customs or rules of miners in the 
several mining districts, so far as the 
same are applicable and not inconsistent 
with the laws of the United States.” 
Valuable mineral deposits are defined to 
be “lands which it will pay to mine by 
the usual methods of mining.” There 
must be a discovery of mineral within 
the limits of the proposed claim. This 
is the first essential. Until that time, no 
right of exclusive possession can be 
claimed. The value or quantity of the 
mineral is not material so long as it is 
sufficient to justify the reasonable expec- 
tation of finding the same in paying quan- 
tities by further exploration or develop- 
ment. 

A mineral is defined in legal sense, to 
be “any valuable inert or lifeless sub- 
stance, formed or deposited in its pres- 
ent position through agencies alone, and 
which is found either upon or in the 
earth’s soil or rocks.? 

It is also said to be “an inorganic body 
possessed of a definite chemical compo- 
sition, and usually of a regular, geo- 
metric form.” * 

A vein is a rift or crack in the earth’s 
surface, often of great depth, through 
which mineralized waters have ascended, 

1 Barringer & A. Mines. 


depositing their solutions in the rocks 
forming the sides or the matter filling 
the space between, until it has gradually 
become filled with solidified gangue or 
vein matter. 

Veins are sometimes vertical, but more 
often they “dip” or incline from the per- 
pendicular and at varying angles. They 
are generally quite straight in their on- 
ward course, though at times bent, 
crooked, or broken,—“faulted.”’ 

Veins may vary in thickness from a 
fraction of an inch to several hundred 
feet. The nonmineral substance, which 
fills them is called the “gangue;” the 
general course or direction is called the 
“strike,” and the inclination in their 
downward course the “dip.” 

The minerals found in veins are often 
combined, by the chemistry of nature, 
into many and various compounds. The 
chief agent in such combinations is sul- 
phur. The metals most common in veins 
are iron, copper, gold, silver, lead, zinc, 
antimony, bismuth, tin, manganese, etc., 
the vein being named from the predom- 
inating mineral. 

Quartz is the most common of vein- 
stones, and, as we have seen, is a meta- 
phoric product of the original sedimen- 
tary sandstone. Other veinstones are 
calcite and various kinds of spar. 

2Ene. Britannica. _ 
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The mineralized portions of veins are 
not usually of continuous or equal’ den- 
sity, mineralization, or value, and often 
lie in bodies or lenses surrounded by 
nonmineralized vein matter like the glob- 
ules of butter in a churn. 

The upper wall of a vein, upon its dip, 
is called the “hanging,” the lower the 
“foot” wall. Deposits of mineral are 
most generally found along the vein 
walls. 

A vein represents “a regular and well 
defined main channel of mineralization,” 
through the mass of the mountain; and 
matter so contained, in the condition of 
its formation, is said to be “in place.” 

Deposits of mineral are also to be 
found, quite frequently, at the point of 
contact between rocks of different for- 
mation, as granite and slate, etc.; they 
are then called “contact deposits,” and 
are either “lodes” or “placers” accord- 
ing to the circumstances in each particu- 
lar case. In many such cases the de- 
posits are fragmentary, like shafts or 
chimneys of ore, not joined together by 
mineralized or subsequently deposited 
matter, and such are clearly not lodes” 
or veins. In others, the mineralized 
masses are connected by narrow deposits, 
made subsequent to the formation of 
the surrounding rocks, more or less min- 
eralized, and forming a continuous chain 
or deposit. Such cases are “lodes” with- 
in the meaning of the law. 

The true test is said to be “the char- 
acter of the continuity of the ore or sub- 
sequently deposited matter. “Unless 
such continuity can be shown, the de- 
posit is placer.® 

Even a location by an alien, if his 
declaration of intention to become a cit- 
izen follows prior to application for pat- 
ent, or if the location be, before such 
application, conveyed to a citizen, will 
be held valid. 

A corporation organzied under the 
laws of any of the states or territories, 
being a “person,” is a “citizen” within 
the law, and may make such locations. 


3Iron Silver Min. Co. v. Cheesman, 116 
U. S. 529, 29 L. ed. 712, 6 Sup. Ct. Rep. 
481, 9 Mor. Min. Rep. 552; Butte & B. Min. 
Co. v. Society Anonyme, 23 Mont. 177, 75 
Am. St. Rep. 505, 58 Pac. 111; Pennsylvania 
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Partnerships or associations of citizens 
may likewise locate mineral claims. The 
location may be made by an agent whose 
authority (except in Alaska) need not 
be in writing. The adoption of his acts 
by his principal subsequently will vali- 
date them though originally unau- 
thorized. 

There must be a separate “discovery” 
for each claim located, and it must be 
upon unappropriated public land. 

The claim, if a “lode,” may be any 
length, along the vein, up to 1,500 feet, 
and may extend up to 300 feet on each 
side the center of the vein. It may be 
less, but not more, than these dimensions 
and the end lines must be parallel. 
If a “placer,” it must not exceed 20 acres 
in area, but may be less. In Alaska it 
must not be longer than three times 
its width. Where lands have been sur- 
veyed, the placer claim must be taken 
by government subdivisions if practi- 
cable, and if upon unsurveyed lands it 
should conform to the general plan of 
the government surveys, as nearly as 
practicable. 

Notice of the location must be posted 
on the ground, and several states have 
required the notice to be recorded. The 
boundaries must be plainly marked by 
stakes or monuments. Having thus se- 
cured the right of possession, the loca- 
tor must do development work to the 
amount of $100 for each year following 
the Ist day of January after his loca- 
tion. When $500 worth of such devel- 
opment has been done, he may apply for 
a patent for the claim, and, on due 
proofs, obtain the fee title thereto. 

Failure to do this “annual work,” or 
the omission of any other essential re- 
quirement, makes the claim open to lo- 
cation by anyone who enters upon it 
and discovers mineral after such failure 
has occurred and before the locator has 
resumed such labor, or has supplied the 
omission. 

To relocate a claim it is necessary to 
make an actual “discovery,” and to do 


Consol. Min. Co. v. Grass Valley Explora- 
tion Co. 117 Fed. 509, 22 Mor. Min. Rep. 306. 

#In Alaska the annual labor for the first 
year must be done before the end of the 
calendar year in which the claim is located. 
This applies to placer claims only. 
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all the acts which were originally re- 
quired for the location. The original 
discovery may be deepened and stakes 
remarked. The notice of location must 
also state that the claim is upon for- 
feited or abandoned ground. The same 
requirements must be complied with as 
in case of original locations, as to record 
and annual development. 

A claim once lost by forfeiture may be 
reinstated by the original locator at any 
time before it has been actually located 
by another, by simply resuming the work 
and development upon it. If, however, 
intervening rights have arisen by discov- 
ery and location, the former locator is 
cut off, and the claim will inure to his 
more fortunate successor. 

There is an important distinction to 
be noted between loss by forfeiture and 
by abandonment. The locator may 
“abandon” his claim at any time. The 
intention to abandon being reached and 
once acted upon is final, and a citizen 
desiring to locate the claim need not wait 
longer, or until the expiration of a year, 
without having done the required amount 
of annual labor, before proceeding to 
locate the claim. 

A forfeiture only arises by the actual 
failure to do the required annual labor 
or some other essential act prior to the 
expiration of the time allowed therefor. 
Unless actual abandonment has occurred, 
the full time allowed by law for doing 
such work or act must elapse before the 
claim will be forfeited and subject to 
relocation. 

After abandonment has actually oc- 
curred, the original locator cannot, by 
resuming work upon the claim, recover 
his lost rights. All improvements and 
rights revert, upon abandonment, to the 
government. Abandonment is a ques- 
tion of intention, while forfeiture is the 
result of failure to do some required act, 
essential to the continuance of the right 
of possession. 

As the rights of location and continued 
possession depend upon a careful com- 
pliance with the requirements of the Fed- 
eral acts and those of the state or terri- 


tory wherein the claim is situated, and as 
the latter vary in each state, it is essen- 
tial that these respective requirements 
be carefully examined and followed. The 
limits of this article preclude enumera- 
tion of them. In general they consist 
of requirements for: 

(a) Posting notice on the claim at 
point of discovery containing appropriate 
description; locators name; name of the 
claim and date of location. 

(b) Marking the external boundaries 
of the claim with properly inscribed 
stakes or monuments. 

(c) Recording the notice of location. 

(d) Performing a proper amount of 
labor in developing the discovery. 

(e) Recording due proof of the per- 
formance of such labor and of each suc- 
ceeding year’s work and development. 

The chief points of difference be- 
tween American and Canadian claims 
consist in the size of the claims and in 
the rights under the law of the apex. 
In Canada a lode claim may be 1,500 feet 
square, while the American lode claim is 
less than half that width. The law of 
apex which applies to American claims 
allows the owner of the apex of a vein 
to follow the same upon its dip wherever 
it may extend outside the side lines of 
his claim. This does not hold good un- 
der Canadian law, where the rights of 
the owner are limited to minerals found 
within the side and end lines of his claim 
extended vertically downward. 

The body of the mining law is very 
great, and questions arising under it are 
too intricate and numerous to permit even 
a cursory mention in this article. Refer- 
ence must be had to the decisions of the 
courts and to the excellent works of Bar- 
ringer & Adams, Lindley, Copp, Morri- 
son, Shamel, and others. A _ general 
knowledge of mineralogy and elementary 
geology is valuable to the miner, and es- 
sential to the professional man in this 
connection. 
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Adverse Inspection of Mines and 
Surveys of the Workings Therein 


BY HON. JOHN B. CLAYBERG 
Of the San Francisco Bar 


HE right to an ad- 
verse inspection and 
survey of mines, and 
their workings pre- 
sents itself most fre- 
quently in mining 
law, in cases where 
the apex of a vein 
(to which extralat- 
eral rights attach), 
exists within the vertical boundaries of 
a mining claim owned by one, and the 
vein, on its descent into the earth, departs 
from the vertical boundaries of such 
claim, and enters those of an adjoining 
claim owned by another. 

Suppose, for example, A and B own 
adjoining quartz lode mining claims; 
suppose a valuable vein has its apex with- 
in the vertical boundaries of A’s claim, 
and that such vein is so situated, with 
reference to the boundaries of the claim, 
as to give A extralateral rights thereon; 
suppose this vein, on its dip, departs 
from the vertical boundaries of A’s claim, 
and enters those of B’s claim; suppose 
this point of departure and entrance is 
many feet beneath the surface; suppose 
A has not developed this vein to any 
depth, and suppose B has been extract- 
ing ore within the vertical boundaries 
of his claim at a great depth. A should 
have a right, upon a proper showing to a 
court, to have B’s mine inspected and 
a survey of the workings thereof made, 
for the purpose of ascertaining whether 
3 is mining ore from this vein. 

It is apparent to everyone that under 
the circumstances above indicated, A 
must either be given a right to enter into 
}’s workings to ascertain whether or not 
B has been removing ore from this vein, 
or be compelled to excavate along the 
vein from its apex downward through 


3’s ground, the cost of which might be 
so exorbitant as to render it prohibitory ; 
while, if he is given the right, on a proper 
showing, and under proper restrictions, 
to enter into B’s workings, inspect, and 
survey the same, he may usually ascer- 
tain whether B has trespassed upon the 
vein, with small expense and without in- 
jury to B or his property. If he finds 
a trespass-has been committed, he may 
then ascertain, by such inspection and 
survey, the amount of ore removed, and 
its probable value, and thus found a basis 
for a suit against B to recover compen- 
sation for B’s trespass. 

This right has been recognized by the 
courts of equity in England for over one 
hundred years last past. Lonsdale v. 
Curwen, 3 Bligh, 168, note, 7 Mor. Min. 
Rep. 693; Walker v. Fletcher, 3 Bligh, 
172, 8 Mor. Min. Rep. 1; Blakesley v. 
Wieldon, 1 Hare, 176, 11 L. J. Ch. N. 
S. 164, 6 Jur. 54, 8 Mor. Min. Rep. 8; 
Lewis v. Marsh, 8 Hare, 97, 8 Mor. Min. 
Rep. 14; Bennett v. Whitehouse, 28 
Beav. 119, 29 L. J. Ch. N. S. 326, 6 Jur. 


251, 8 Mor. Min. Rep. 17; Bennett v. 
Griffiths, 30 L. J. Q. B. N. S. 98, 7 Jur. 
N. S. 284, 3 L. T. N. S. 735, 9 Week. 
Rep. 332, 8 Mor. Min. Rep. 21; Whaley 
v. Braucker, 10 L. T. N. S. 155, 10 Jur. 
N. S. 535, 12 Week. Rep. 570, 595, 8 
Mor. Min. Rep. 29. 

The same equitable right has been rec- 
ognized in this country in the following 
cases : 

Thornburgh v. Savage Min. Co. Fed. 
Cas. No. 13,986, 7 Mor. lin. Rep. 667; 
Stockbridge Iron Co. v. Cone Iron 
Works, 102 Mass. 80, 6 Mor. Min. Rep. 
317; Thomas Iron Works v. Allentown 
Min. Co. 28 N. J. Eq. 77, 8 Mor. Min. 
Rep. 36. 
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While an inspection of quartz mines 
was unknown in England, the courts of 
equity of that country applied the same 
principles to the adverse inspection of 
adjoining coal mines. For instance, the 
court said in the case of Lewis v. Marsh, 
8 Hare, 97, 8 Mor. Min. Rep. 14: “I 
think the case is one in which there is a 
necessity that the party should be allowed 
what he asks, in order to prove his case. 
That is the meaning of necessity. A 
party cannot get his rights without prov- 
ing what his rights are; and it is in- 
herent in the case that the plaintiffs 
should have an opportunity of ascertain- 
ing that the defendants do not work more 
coal than they are entitled to do.” 

In Bennett v. Whitehouse, 28 Beav. 
119, 8 Mor. Min. Rep. 17, the court said: 
“Suppose a man had a right to the sur- 
face, and that another person was en- 
titled to the minerals; if the latter insist- 
ed that the former had sunk a shaft, and 
was obstructing his minerals, would not 
this court allow an inspection, in order 
that the facts in dispute might be ascer- 
tained? Whenever it appears that a per- 
son has power to make use of his land 
to the injury of another, and there is 
prima facie evidence of his doing so, 
though it is contradicted, still, as the only 
way of ascertaining the fact, is by an in- 
spection, the court always allows it, if 
it can be done without injury to the 
defendant.” 

In the United States, in the case of 
Thornburgh v. Savage Min. Co. Fed. 
Cas. No. 13,986, 7 Mor. Min. Rep. 667, 
it was claimed by the complainant that a 
certain vein belonging to him was being 
trespassed upon by defendant. The court 
gave the order of inspection and survey, 
and used the following language : “Ought 
a court of equity, in a mining case, when 
it has been convinced of the importance 
thereof for the purposes of the trial, to 
compel an inspection and survey of the 
works of the parties, and admittance 
thereto by means of the appliances in 
use at the mine? All the analogies of 
equity jurisprudence favor the affirma- 
tive of this proposition. The very great 
powers with which a court of chancery 
is clothed were given it to enable it to 
carry out the administration of nicer and 
more perfect justice than is attainable in 


Adverse Inspection of Mines and Surveys of Workings Therein 373 





a court of law. That a court of equity 
having jurisdiction of the subject-matter 
of the action has the power to enforce 
an order of this kind will not be denied ; 
and the propriety of exercising that pow- 
er would seem to be clear, indeed, in a 
case where, without it, the trial would be 
a silly farce. Take, as an illustration, 
the case at bar. It is notorious that the 
facts by which this controversy must be 
determined cannot be discovered except 
by an inspection of works in the pos- 
session of the defendant, accessible only 
by means of a deep shaft, and machinery 
operated by it. It would be a denial of 
justice, and utterly subversive of the ob- 
jects for which courts were created, for 
them to refuse to exert their power for 
the elucidagien of the very truth, the 
issue between the parties. Can a court 
justly decide a cause without knowing 
the facts; and can it refuse to learn the 
facts?” 

So we see that the foundation of the 
doctrine is based upon equity and right, 
and the statutes of the various states are 
simply declaratory of the old rule of the 
equity courts of England, with distinct 
and specific provisions for the exercise 
of the right. 

The above-supposed condition may be 
illustrated by a sketch of a vertical sec- 
tion of A’s and B’s claims, through a 
shaft upon B’s claim, shown on the fol- 
lowing page. 

In this sketch the apex of a vein is 
shown to be within the vertical bound- 
aries of A’s claim; the vein, on its dip, 
departing from A’s claim and entering 
B’s claim, and the cutting through the 
vein after its entering the vertical bound- 
aries of B’s claim, by the shaft excavated 
on his claim. Of course, the sketch is 
ideal, and only used for the purpose of 
illustration. 

Under the authorities above cited, this 
right of inspection and survey would be 
granted under the equity powers of a 
court, after the institution of a suit in a 
court of competent jurisdiction. Doubt- 
less no court of equity would have the 
right to order an inspection and survey 
until after suit had been instituted, 
whereby it had gained jurisdiction of 
the parties and subject-matter involved. 
| know of no reason, however, which 
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would preclude the legislature of any 
state from enacting a statute whereby the 
right of such inspection and survey 
would be given prior to the institution of 
any suit. This right is clearly recognized 
by the supreme court of Montana in the 
case of St. Louis Min. & Mill. Co. v. 
Montana Co. 9 Mont. 288, 23 Pac. 510, 
17 Mor. Min. Rep. 283; and in the 
Supreme Court of the United States in 
Montana Co. v. St. Louis Min. & Mill. 
Co. 152 U. S. 160, 38 L. ed. 398, 14 
Sup. Ct. 506 (same case on appeal) ; 
and in National Mines Co. v. Sixth Judi- 
cial Dist. Ct. 34 Nev. 67, 116 Pac. 996. 

In many of the states statutes have 
been enacted recognizing the right of in- 
spection and survey, and providing meth- 
ods whereby it may be exercised. The 
statutes of the different states are vari- 
able, not only in their provisions regard- 
ing the method of the exercise of this 
right, but regarding the right itself. In 
very few of the states do we find any 
statutes authorizing such adverse inspec- 
tion and survey prior to the commence- 
ment of litigation. In Kansas such stat- 
utes seem to have been enacted, but 
evidently more for the purpose of ascer- 
taining whether the adjoining owner and 
operator of a coal mine has, in his min- 
ing operations, passed beyond the ver- 
tical boundaries of his land, and to en- 
able the courts to enjoin further opera- 
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tions. Statutes of Kansas 

may be found in General Stat- 

utes of 1909, §§ 4975-4980, 

and 4982. This statute, in so 
’ far as we are advised, has 

never been before the courts 
except once, and the only 
holding in that case was that 
the power given by the stat- 
ute could not be exercised by 
the court when the property 
to be inspected and surveyed 
was located outside the bound- 
aries of the state. Re Carr, 

52 Kan. 688, 35 Pac. 818. 

In Montana the statute pro- 
viding for an inspection prior 
to the beginning of suit seems 
only to apply to instances 
where the claimant has some 
property interest in the claim 
sought to be inspected and 
surveyed. Sec. 6876, Revised 

Codes 1907; State ex rel. Anaconda 
Copper Min. Co. v. District Ct. 26 Mont. 
396, 68 Pac. 570, 69 Pac. 103. 

In Nevada a somewhat similar statute 
exists, which was long claimed to be 
sufficient in its provisions to warrant an 
inspection and survey prior to the be- 
ginning of suit. Comp. Laws, § 262; 
Rev. Laws 1911, § 5511. This statute is 
somewhat ambiguous, and the supreme 
court of Nevada has held (by a divided 
court) that it only provides for an order 
of inspection and survey after the com- 
mencement of suit. National Mines Co. 
v. Sixth Judicial Dist. Ct. 34 Nev. 67, 
116 Pac. 996. 

In Colorado a somewhat similar statute 
may be found (§ 364, C. C. P.); also in 
Idaho (Rev. Codes, § 4542). In both 
these jurisdictions it is held that these 
statutes only give a right to inspection 
after suit is brought. People ex rel. 
Calumet Gold Min. & Mill. Co. v. De 
France, 29 Colo. 309, 68 Pac. 267, 22 
Mor. Min. Rep. 61; Smuggler Union 
Min. Co. v. Kent, 47 Colo. 320, 112 Pac. 
223; Bacon v. Federal Min. & Smelting 
Co. 19 Idaho, 136, 112 Pac. 1055. 

Section 6874 of the Revised Codes of 
Montana 1907 provides for an inspection 
and survey after suit is brought. 

Section 6875 provides what the order 
must contain, and gives the right to the 
applicant to enter upon the property, 















with necessary surveyors and assistants, 
and make such survey and measurement; 
but if unnecessary damage be done to 
the property, the claimant is held to be 
liable therefor. 

Section 6876, above cited, is somewhat 
peculiar in its terms. It provides that 
“whenever any person shall have any 
right to, or interest in any lead, lode, or 
mining claim, which is in the possession 
of another person, and it shall be neces- 
sary for the ascertainment, enforcement, 
or protection of such right or interest 
that an inspection, examination, or sur- 
vey of such lead, mine, lode, or mining 
claim should be had or made; or when- 
ever any inspection, examination, or sur- 
vey of any such lode or mining claim 
shall be necessary to protect, ascertain, 
or enforce the right or interest of any 
person in another mine, lode, or mining 
claim, and the person in possession of 
the same shall refuse, for a period of 
three days, after demand therefor in 
writing, to allow such inspection, exam- 
ination, or survey to be had or made,” the 
party so desiring the same may present 
to the district court, or judge thereof, of 
the county wherein the mine is situated, a 
petition under oath, stating the reason 
why such examination, inspection, or sur- 
vey is necessary, and the Court appoints 
a time for hearing the petition and for 
service of notice on the adverse party, 
and at such hearing, if a determination 
is had that such inspection, examination, 
or survey is necessary, order that the 
same be had. 

Some twenty-five years ago the St. 
Louis Min. & Mill. Co. made an appli- 
cation to the district court of Lewis and 
Clarke county, Montana, for an order of 
inspection, examination, and-survey of 
the quartz mines owned by the Montana 
Company, Limited, before any suit was 
brought. This application was made un- 
der the provisions of § 6876 (then § 376, 
C. C. P.), and the order was made. The 
facts, as alleged in the petition for the 
order, disclosed that the situation of the 
vein, and the adjoining mines, were 
similar to the sketch hereinabove set 
forth. The Montana Company, Limited, 
through its attorneys, practically conced- 
ed that if the section was constitutional, 
the procedure whereby the order was 
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made was justified and regular, but in- 
sisted that this section was unconstitu- 
tional. The order was served upon the 
superintendent of the Montana Com- 
pany, Limited, who refused the claimant 
the right to enter upon its property or 
make any examination, inspection, or sur- 
vey, and was fined as for a contempt of 
court for so refusing. The Montana 
Company, Limited, then removed the 
proceedings to the supreme court of 
Montana by certiorari. The case was re- 
ported in 9 Mont. 288. That court held 
the act to be constitutional, whereupon 
the Montana Company sued out a writ 
of error to the supreme court of the 
United States, where the decision of the 
supreme court of Montana was affirmed. 
152 U. S. 160, 38 L. ed. 398, 14 Sup. 
Ct. Rep. 506. 

For many years thereafter it was sup- 
posed to be the settled doctrine of Mon- 
tana that § 6876 gave authority to the 
courts to grant such order in instances of 
similar character, and prior to the be- 
ginning of suit, but § 6876 coming be- 
fore the supreme court of that state for 
consideration in 1902 in the cases of 
State ex rel. Anaconda Copper Min. Co. 
v. District Ct. 26 Mont. 396, 68 Pac. 570, 
69 Pac. 103; State ex rel. Anaconda 
Copper Min. Co. v. Second Judicial Dist. 
Ct. 26 Mont. 412, 68 Pac. 1134; State 
ex rel. Geyman v. Second Judicial Dis- 
trict Ct. 26 Mont. 433, 68 Pac. 797, 22 
Mor. Min. Rep. 211, the court held that 
to obtain any order for inspection, ex- 
amination, or survey, under that section, 
it was necessary that the claimant should 
have some property interest in the mine 
sought to be examined and surveyed. 
Since these decisions, all orders for ex- 
amination have been had in Montana un- 
der the provisions of §§ 6874 and 6875. 

It is held in Montana, under §§ 6874, 
6875, Rev. Codes, that the order for in- 
spection, upon a proper showing, may 
require the defendant to permit the 
claimant to use defendant’s shafts and 
openings, and machinery operated in con- 
nection with the same, for the purpose 
of ingress to and egress from the work- 
ings, but only in case ot reasonable ne- 
cessity and upon payment of reasonable 
compensation for such use, which is to be 
fixed by the court upon the introduction 
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of testimony at the time of the granting 
of the order, in case the parties cannot 
agree as to the amount. State ex rel. 
Heinze v. Second Judicial Dist. Ct. 26 
Mont. 416, 68 Pac. 946, 794, 22 Mor. 
Min. Rep. 195; State ex rel. Parrot Silver 
& Copper Co. v. Second Judicial Dist. Ct. 
28 Mont. 528, 73 Pac. 230: State ex rel. 
Heinze v. Second Judicial Dist. Ct. 29 
Mont. 105, 74 Pac. 132; State ex rel. 
Boston & M. Consol. Copper & S. Min. 
Co. v. Dist. Ct. 30 Mont. 206, 76 Pac. 
206. 

Of course, that part only of the de- 
fendant’s workings may be ordered in- 
spected and surveyed from which some 
evidence may be disclosed bearing upon 
the issues in the case. State ex rel. Par- 
rot Silver & Copper Co. v. Second Judi- 
cial Dist. Ct. 28 Mont. 528, 73 Pac. 230. 

This right either under the equity 
powers of courts, or under local statute. 
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may be exercised under varied condi- 
tions, so long as the principles upon 
which the right is based appear, or the 
statutory prerequisites exist. Applica- 
tion to the courts is seldom required. 
“The right has become so well recognized 
by the profession that reciprocal privi- 
leges are usually granted by stipulation.” 
Lindley, Mines, 3d ed. § 873. 

The reader of this paper should al- 
ways bear in mind that it is limited to the 
treatment of the one proposition, ziz., the 
adverse inspection and survey of mines 
and their workings: the existence of all 
facts necessary to its consideration are 
assumed. 
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SAMPLE OF GOLD FROM NUGGET GULCH 


Susitna Country, Alaska 
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BRINGING THE “DEAD” TO LIFE. 


This photograph shows the pulmotor restoring to life a man who has apparently ceased 
to breathe, having been overcome by poisonous gases. 


Investigations Conducted by the Bureau of 
Mines for the Reduction of 
Mine Accidents 


By HON. VAN. H. HANNING 
Director Bureau of Mines, Mepartment of the Interior 


ROBABLY the most 
notable accomplish- 
ment of the Bureau 
of Mines has been 
the developing of 
the movement for 
greater safety and 
better health condi- 
tions in the mining, 
metallurgical, and 
other mineral industries of the country, 
and the gaining of the co-operation of all 
possible agencies in behalf of this move- 
ment. 


In conducting its campaign for the in- 
crease of safety and efficiency in the min- 
ing industries, there has been adopted the 
following general plan of co-operation 
between the national government and 
other large agencies: (1) That the na- 
tional government conduct the necessary 
general inquiries and investigations in re- 
lation to mining industries, and dissemin- 
ate, in such manner as may prove most 
effective, the information obtained and 
the conclusions reached; (2) that each 
state enact needed legislation, and make 
ample provision for the proper inspec- 
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tion of mining operations within its bor- 
ders; (3) that the mine owners introduce 
improvements with a view to increasing 
safety and reducing waste of resources, 
as rapidly as the practicability of such 
improvements is demonstrated; and (4) 
that the miners and mine managers co- 
operate both in making and in enforcing 
safety rules and regulations, as rapidly 
as these are shown to be practicable. The 
states, the miners, and mine owners, and 
other agencies, 
such as the mining 
and _ engineering 
societies, are now 
showing a com- 
mendable willing- 
ness to co-operate 
with the national 
government in this 
work. The fur- 
therance of the 
work of betterment 
is in the hands of 
the leaders in the 
mining industry. 
To them, and to 
state officials, vari- 
ous organizations, 
and societies, and 
to the miner him- 
self, great credit is 
due for what prog- 
ress has been made 
in rendering min- 
ing safer and less 
wasteful. Atten- 
tion is again called 
to the fact that the 
bureau is only one 
of several agencies 
working to accomplish a great end, and 
in offering the following summary of 
some of the beneficial results of the 
bureau’s activities, thanks are tendered 
for the efforts and assistance of the in- 
dividuals and organizations to whom 
reference has been made. 

The results already obtained warrant 
the expansion of the mine-safety work 
being done by the bureau. Since the be- 
ginning of the mine-safety investigations 
of the government, these investigations 
have been limited almost entirely to the 
study of mine explosions, which cause 
less than one fifth of the total deaths in 
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coal mines. Each year mines. grow deep- 
er and larger, the number of men em- 
ployed in individual mines increases, and 
working conditions naturally become 
more hazardous from increasing gas, 
roof pressure, etc., so that, unless suit- 
able safety improvements are devised and 
utilized, the death rate in mines will in- 
crease even faster than the mineral pro- 
duction. 

When Congress first authorized an in- 

vestigation of the 
causes of mine ex- 
plosions, few peo- 
ple in this country 
believed that coal 
dust alone could 
spread an explo- 
sion throughout a 
mine. Now _ that 
the explosiveness 
of coal dust has 
been demonstrated 
by the bureau, 
through work in 
the laboratory, in 
the field, and in its 
experimental mine, 
the bureau’s efforts 
are being directed 
toward the devis- 
ing of effective and 
practical methods 
of preventing or 
arresting ex plo- 
sions. Through the 
development and 
use of rock-dust 
barriers and other 
devices, the inten- 
sity of future coal- 
mine explosions will most certainly be 
decreased. 

A careful study has been made of the 
inflammability of coal dust collected from 
hundreds of mines in different coal 
fields ; a systematic investigation has been 
made of the possibility of coal-mine ex- 
plosions starting from the improper use 
of explosives or the use of improper 
explosives, or from electric sparks, min- 
ers’ lamps, mine fires, or other agencies ; 
and various tentative conclusions and 
proposed recommendations regarding 
proper precautions are now being tested 
on a practical scale in the experimental 
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coal mine 12 miles south of Pittsburgh. 
Through the lack of such an experimen- 
tal mine properly equipped, the progress 
of the work was delayed for several 
years; but during the last two years the 
experiments in this mine have resulted in 
the development of four types of explo- 
sion-stopping devices, in which rock dust 
is used, as follows: Box barriers, con- 
centrated barriers, ventilation-door bar- 
riers, and ventilation-stopping barriers. 

All of the serious and many of the 
lesser mine explosions and fires in recent 
years have been investigated, and such 
assistance was rendered as could be 
given. 


Explosives Used in Coal Mining. 


In connection with the work on mine 
explosions there have been carried on a 
number of investigations into the nature 
of the explosives used in mining opera- 
tions, with a view to changing the charac- 
ter of explosives so as to meet the needs 
of the various branches of mining, and 
especially to increase safety in coal mines. 
Both the improper use of explosives and 
the use of improper explosives have re- 
sulted in coal-mine disasters. The in- 
vestigation of explosives is also impor- 
tant to metal miners, whose health and 
efficiency are seriously affected by the 
use of improper explosives, but the 
bureau has not yet had the facilities for 
taking up a thorough investigation into 
this latter phase of the subject. The 
bureau has brought about what is little 
short of a revolution, through the intro- 
duction of new types of low-temperature, 
quick-flame powders, designated as “per- 
missible explosives,” in the more dan- 
gerous coal mines of the country. As 
indicating the efficacy of certain of these 
investigations of explosives, the president 
of the company operating one of the 
largest metal mines of the country re- 
cently stated in a public address that the 
results of the bureaus explosives work, 
incomplete as it was, had brought about 
an actual saving to his company at one 
mine of $80,000 yearly. 

In the bituminous coal mines of the 
United States the fatality rate from ex- 
plosives per 10,000 men employed has 
been reduced from 3.39 in 1903 to 0.96 
in 1914, largely as a result of the use of 
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permissible explosives. No large mine 
disaster has been traceable to this class 
of explosives. 


Mine-Rescue and First-Aid Apparatus. 


Investigations have been conducted 
looking to the determination of the rela- 
tive merits of the various types of ap- 
paratus used by miners in rescue and in 
first-aid work at a mine disaster, and the 
possibility of improving them. Although 
primarily investigative, this work in- 
cludes the drilling of miners at different 
points in the various coal and metal fields, 
in the proper use of rescue apparatus, so 
that in case of a disaster at any mine a 
sufficient number of trained men can be 
found at or near that mine for immediate 
rescue and first-aid work. 

The bureau, with the co-operation of 
miners and mine operators, has developed 
its mine-rescue and first-aid work into an 
agency for aiding the rescue of miners 
imprisoned by mine disasters, for train- 
ing miners in rescue methods and in first 
aid to the injured, and in advancing the 
general movement toward greater safety 
in all branches of mining. It is in this 
work that the bureau has recorded its 
most notable achievements. Nearly 100 
men have been rescued from mines by 
employees of the bureau, and a much 
larger number have been rescued by men 
who had received the bureau’s training. 
Rescue and first-aid organizations have 
been established at many mines, and more 
than 1,200 sets of rescue apparatus have 
been purchased by mine owners. The 
bureau itself now has eight mine-rescue 
cars traveling through the different min- 
ing districts, in order to give instructions 
to miners in rescue, first aid, and safety 
methods. The bureau also has five mine- 
rescue stations in different coal fields, 
from which it is carrying on similar 
work. An act passed at the last session 
of Congress will, if supplemented by the 
appropriation of necessary funds, greatly 
increase the scope and the effectiveness 
of this educational work. Not the least 
of the benefits resulting from the work of 
the mine-rescue cars and stations is 
the promotion of good citizenship among 
miners through the demonstration of the 
government’s interest in their welfare. 

That the mine-rescue and first-aid 
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training and demonstration work of the 
bureau is resulting in good is beyond 
question. Many reports have been re- 
ceived of the beneficial results of first-aid 
training, not only as an object lesson in 
the prevention of accidents, but in de- 
cidedly lessening infection of wounds 
and death after accidents. While this 


first-aid training is part of the educa- 
tional work of the bureau, the fact is 
clearly recognized that other organiza- 
tions are engaged in similar work, and 
that the work is being extended by the 
recipients of the training. 


The Use of Electricity in Coal Mining. 

Another extensive series of investiga- 
tions has been carried on for the pur- 
pose of determining the extent to which 
electricity used in coal mines may cause 
dust or gas explosions, and the possibil- 
ity of better safeguarding the use of elec- 
tricity in coal-mining operations, so as 
to reduce the possibility of explosions 
and lessen the risk of injury to workmen 
from shock. 

Through the activity of the bureau in 
calling attention to dangers, heretofore 
unappreciated, in the use of electrical 
machinery in mines, manufacturers have 
devised safer types of apparatus, and 
states have enacted stricter laws gov- 
erning electric installations. An inves- 
tigation of electric lamps for miners has 
resulted in greatly improving the types 
now offered for sale in this country. 


Safety Lamps. 


Much attention has been paid to the 
proper construction and use of electric 
and other safety lamps, and their use in 
gaseous coal mines. Tests have been 
made to ascertain the comparative merits 
of different types of safety lamps, in- 
cluding their usefulness in furnishing 
light to miners, their relative safety, and 
their value in indicating the presence of 
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explosive gas. This investigation has 
covered both electric lamps and oil-burn- 
ing safety lamps. 


Other Work. 


The bureau has been bringing together 
in shape for easy use by state inspectors, 
legislators, and others, the mining laws, 
rules, and regulations found effective in 
different countries, and collecting data 
concerning safety and health conditions 
in the mining, metallurgical, and mineral- 
industry plants of this country. Recent- 
ly the bureau has begun a series of in- 
vestigations looking to greater efficiency 
and greater safety in the metal-mining 
and the metallurgical industries. 

The bureau has begun on a small scale 
to make investigations looking to the re- 
duction of accidents caused by falls of 
roof and by caving, in mines, by the lack 
or the improper use of safety appliances 
in mining and metallurgical plants, by 
the use of improperly installed electrical 
apparatus in mines and mills, and by the 
use of improper explosives and the im- 
proper use of explosives in metal mines, 
quarries, and tunnels. The humanitarian 
motives for undertaking such investiga- 
tions are obvious. A sufficient economic 
reason is that during the past year more 
than 3,000 men were killed, and more 
than 100,000 were injured in the mining 
and metallurgical industries of the coun- 
try. One half of these fatalities and 
three fourths of the injuries may be re- 
garded as easily preventable. The money 
loss from the accidents may be estimated 
at not less than $12,000,000 a year, and 
this loss must be ultimately paid by the 
consumers of mineral products through- 


out the country. 
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Joint Ownership and Operation 
of Mines 


BY CLARENCE A. BRANDENBURG 


HE discovery of a 
lode is the inception 
of title to a mining 
claim. When dis- 
covery is followed 
by posting of notice, 
sinking of a discov- 
ery shaft, the mark- 
ing of the bound- 
aries of the claim on 
the ground, and the filing of a certificate 
of location, the claim is said to be “lo- 
cated.” Very commonly, mining claims 
are located in the names of two or more 
persons. In such cases the nature and 
extent of the interests of the several lo- 
cators may be stated in the location cer- 
tificate, as in the case of the statement of 
claim to water rights. Generally, how- 
ever, there is no such attempt to fix the 
extent of the interests of the several lo- 
cators, in the location certificate. In 
such cases the locators are tenants in 
common, with equal interests. 

The title acquired by location is held 
by occupancy only on condition that the 
locators work and improve the claim. 
The title so acquired is good, however, 
as against everyone except the United 
States, and gives exclusive right to the 
surface of the ground within the bound- 
aries of the claim, and all veins therein, 
with extra-lateral rights under certain 
circumstances. The interest in a mining 
claim so held is generally classed as real 
estate, may be transferred or encum- 
bered, and descends to heirs. 

After the possessory right to a mining 
claim has been perfected, application may 
be made for patent. When all the pre- 
liminary steps required by Federal stat- 
utes and Department rules have been 
taken, the purchase price paid, receiver’s 
receipt issued, and certificate of final pub- 
lication given, “the entry is made,—the 
lands entered.” Hastings & D. R. Co. 
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v. Whitney, 132 U. S. 357, 33 L. ed. 363, 
10 Sup. Ct. Rep. 112. 

From the relation of tenants in com- 
mon of a mining claim, as well when the 
right is possessory as after patent, vari- 
ous rights and obligations arise. While 
the principles of law in respect thereto 
are now quite well settled, the applica- 
tion of such principles is at times attend- 
ed with considerable difficulty. 

Prior to entry, where a claim is held 
in common by several persons, the obli- 
gation rests upon each co-owner to con- 
tribute his proportionate share towards 
the annual assessment work necessary to 
hold the claim. In case of the failure of 
one of several co-owners to contribute 
his proportion to such expenditures, the 
interest of the delinquent may be for- 
feited to the co-owner performing the 
annual labor, by giving the notice re- 
quired by law. Although the co-owner 
performing the annual labor may have 
expended for the purpose more than the 
amount required by law in order to hold 
the claim, the delinquent co-owner may 
save his interest from forfeiture by the 
payment or tender, within the time lim- 
ited by the forfeiture notice, merely of 
his proportionate share of the amount 
which the law required to be expended. 
When forfeiture occurs, the interest for- 
feited accrues to the one performing the 
annual labor. Hence, where there are 
three co-owners, and one performs the 
work, the other two being delinquent, 
one of the delinquents, upon the tender 
of half of the total expenditures, would 
not thereby become the owner of half 
of the claim, but would merely save from 
forfeiture his own interest. While the 
Federal statute provides that the annual 
labor shall be performed during each 
year “until the patent has been issued,” 
yet, as all proceedings after entry are 
ministerial, the courts have uniformly 
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held, when the question has been pre- 
sented, that as the patent, when issued, 
relates back to the date of entry, annual 
labor is not required after entry, regard- 
less of any delay that may occur in the 
issuance of the patent. 

One co-owner of a mining claim is not 
permitted to exclude other co-owners and 
appropriate the claim to himself by 
amending the location notice, relocating 
the claim, or procuring the issuance of 
a patent in his own name. The general 
rule that cotenants stand in the relation 
to one another of mutual trust and con- 
fidence, and will not be permitted to act 
in hostility to the others with respect to 
the joint estate, applies with full force 
to the joint owners of a mining claim. 
Stevens v. Grand Central Min. Co. 67 
C. C. A. 284, 133 Fed. 28. 

Each tenant in common of a mining 
claim is entitled, equally with the others, 
to the entire possession of the whole 
property and of every part of it, and no 
one has the exclusive right to the whole 
or any part. Such possession is lawful 
so long as the occupying tenant does not 
exclude his cotenants. As in the case of 
real estate generally, possession, if de- 
nied a cotenant, may be recovered in 
appropriate legal proceedings. 

At times, one tenant in common of 
mining property desires to engage in min- 
ing operations while his cotenants may 
not. In other cases, co-owners unite in 
the conduct of mining operations of their 
common property without any agreement 
defining their rights and liabilities to- 
wards one another and towards third 
persons. From these situations impor- 
tant legal questions arise. In the min- 
ing states of the West the principles of 
law with reference to the rights of the 
parties engaged in the conduct of min- 
ing operations differ in important re- 
spects from the principles applicable, 
even in the same states, to similar situa- 
tions with reference to real estate gen- 
erally. 

At common law, one tenant in com- 
mon occupying the common property and 
receiving the entire profits of the estate 
was not required to account to his co- 
tenants, unless he wrongfully excluded 
such cotenants. By statute of 4 & 5 
Anne, the common-law rule was changed, 


and an action of account given to recover 
a proportionate share of profits, though 
it appears in some instances the courts 
have held that the statute does not apply 
to cases where one tenant occupies and 
uses the common property for his own 
benefit. The common-law rule, in this 
regard, whether so qualified or not, has 
been changed in some of the Western 
states by statutes which undertake to de- 
fine the rights of co-owners with refer- 
ence to the possession and the operation 
of mining property owned in common, 
while in other states it has been rejected 
as inapplicable to local conditions. At 
the present time the general rule is that 
one co-owner of mining property, with- 
out regard to the extent of his interest, 
may work the common property, sub- 
ject, however, to the obligation to account 
to his co-owners for their proportionate 
shares of the net profits incident to such 
operations. This right of one co-owner 
of a mine to- operate exists though the 
operation thereof necessarily depletes, 
and may result in the complete exhaus- 
tion of the value of, the common prop- 
erty. The majority in interest, unless so 
authorized by agreement, cannot control 
such operations, nor can they compel one 
co-owner, against his will, to unite there- 
in. The majority in interest, engaged in 
the conduct of mining operations, can- 
not thereby subject the interest of the 
nonconsenting owner to liability, even 
though such operations may be conducted 
in the best of faith, for the purpose of 
benefiting, and may in fact benefit, the 
common property. The effect is, as will 
be observed, to give to one co-owner the 
right, without joining in the work, and 
without incurring any risk incident to 
such working, to share in the net profits 
from the conduct of operations, for the 
reason, no doubt, that mining operations 
diminish the value of the estate. 

In the accounting between the work- 
ing and nonworking owners, the work- 
ing owners have the right, however, to 
deduct from the gross proceeds of min- 
ing operations all legitimate expenses of 
the work. They may deduct the cost of 
necessary improvements, but are not en- 
titled to allowances for personal services 
rendered in the care and management of 
the property, nor for development and 
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exploration work done, except, perhaps, 
to the extent that such work is neces- 
sarily incident to the actual mining of 
ore. Wolfe v. Childs, 42 Colo. 121, 126 
Am. St. Rep. 152, 94 Pac. 292; Stickley 
v. Mulrooney, 36 Colo. 242, 118 Am. St. 
Rep. 107, 87 Pac. 547. But if the op- 
erations prove unsuccessful and a loss 
ensues, the working co-owners cannot 
recover from the nonworking owner any 
part of such loss. 

In an effort to regulate, so far as pos- 
sible, the rights of co-owners desiring 
to work mining property, the legislature 
of Colorado, following similar action by 
the legislatures of other states, recently 
enacted a law providing that co-owners 
owning 51 per cent of a mining claim 
may enter the common mining property 
not then in actual occupancy of a non- 
joining co-owner, and mine it, subject, 
however to the duty of accounting for 
the net profits, but limiting liens for labor 
and materials to the interests of those 
operating. This seems to be merely a 
legislative declaration of a principle pre- 
viously held to exist. It does not pur- 
port to deprive the owner of a minority 
interest of his right to mine as it pre- 
viously existed, nor does it undertake to 
give the majority interest, doubtless be- 
cause it could not, the right or power to 
compel the nonconsenting owner to unite 
in operations, or to subject his interest 
to liability for the debts of the enter- 
prise in case of its failure. Notwith- 
standing such a statute, and quite cer- 
tainly where no such statute exists, where 
the owner of an undivided minority in- 
terest is actually excluded from the 
premises, and his ore, as well as that of 
the majority owners is extracted and dis- 
posed of, it amounts to a wilful and un- 
lawful trespass, and the working owners 
become responsible to the excluded own- 
er for the gross value of the ore taken 
out. Sweeney v. Hanley, 126 Fed. 103. 

Waste is not permitted, and, when re- 
sulting from unskilful mining operations, 
may be enjoined; but the diminution of 
the value of the property, though it may 
result in exhaustion, when incident to 
the proper conduct of mining operations, 
is not regarded as waste. 
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Mining Partnerships. 


A partnership in the ordinary sense, 
with the ordinary incidental rights and 
liabilities of the partners, may of course 
exist, and very often does exist, with 
reference to the conduct of mining opera- 
tions, but frequently, though now less 
often than formerly, co-owners and 
others interested therein, engage in such 
operations without any definite agree- 
ment. From such an undertaking arises 
what is distinctively known to the law 
as a mining partnership, the members 
thereof being known as mining partners. 
The rights and liabilities of mining part- 
ners, and the powers of the mining 
partnership itself, differ in important 
particulars from those incident to an 
ordinary partnership, and these differ- 
ences justify the statement, occasionally 
made, that it is not in fact a true part- 
nership, though possessing many of its 
incidents. Joint ownership of a mine 
does not create a mining partnership, but 
such a partnership arises from the joint 
working of a mine without agreement 
between those engaged, defining their 
rights and liabilities; and both English 
and American authorities have held that 
this is so, whether the persons engaged 
in the joint undertaking are co-owners, 
lessees, or parties having only equitable 
interests in the property, or holding un- 
der license to work or develop, or where 
the owner furnishes the mine and an- 
other the capital and labor under an 
agreement to share the profits of the 
mine jointly. 

In all cases, whether the partnership 
exists is a question of fact, but what the 
partnership is, is a question of law. 

Because of the uncertainty of mining 
operations and the amount of capital re- 
quired therein, a single owner rarely is 
able or willing to undertake them. And 
where the property is owned in com- 
mon by several proprietors, it is, as a 
rule, impracticable for each proprietor to 
work his interest in the mine separate 
from the others, and even where prac- 
ticable, there is a very natural reluctance 
to do so in view of the obligation to ac- 
count for the net profits of such opera- 
tions to the nonjoining owner. In con- 
sequence, co-owners, and often others 
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having no interest in the mine itself, 
usually unite in the conduct of mining 
operations, the number of persons as- 
sociated for the purpose usually being 
much greater than the number of mem- 
bers of an ordinary partnership. The 
continuous working of a mine is, as a 
rule, essential for successful develop- 
ment. This would be impossible, or at 
least attended with great difficulty, if 
an association of persons, often consid- 
erable in number, engaged in the con- 
duct of mining operations, were dissolved 
by the death, bankruptcy, or transfer of 
interest of a single member, as in the 
case of an ordinary partnership. Ap- 
parently because of the necessity, or, at 
least, the very great desirability, of pre- 
venting the suspension of mining opera- 
tions, so far as possible, the principle 
became established early in the history 
of mining, and generally without legisla- 
tive enactment, that a mining partner- 
ship arising from the joint conduct of 
operation of mines without agreement is 
not dissolved by the death or bankruptcy 
of a member thereof, or by the transfer 
of his interest. 

The fundamental principle of part- 
nership law is that it is formed only with 
the unanimous consent of all its members. 
A third person cannot be introduced as 
a partner against the wishes of a single 
member. While this principle applies to 
a limited extent at the organization of a 
mining partnership, under the principle 
above mentioned held applicable to min- 
ing partnerships, new members come in- 
to the partnership by purchase and as 
successors in interest by death, without 
the consent, and, not infrequently, 
against the wishes, of the other members. 

As the right to select its members,— 
the delectus personarum,—as it is called, 
the very foundation of a commercial 
partnership, was held not to apply to a 
mining partnership, and new members 
come into the association against the 
wishes of other members, it would be 
unjust, under such circumstances, to sub- 
ject the several partners to personal lia- 
bilities not authorized by them, but con- 
tracted, it may be, by those who became 
members against their wishes. Accord- 
ingly, it is the general rule, at least in 
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the mining states of the West, that a 
mining partner does not possess the pow- 
er to bind his associates by engagements 
with third person to the same extent that 
a member of an ordinary trading or com- 
mercial partnership may. He has no au- 
thority. to execute a promissory note, or 
to draw a bill of exchange in behalf of 
the partnership. He may not borrow 
money on its credit. He may not, at the 
expense of the partnership, employ coun- 
sel to conduct litigation affecting the min- 
ing property itself. And while the major- 
ity in interest possess the power to con- 
trol the joint undertaking, they may only 
bind the partnership and the partners up- 
on such contracts as are usual and neces- 
sary for the conduct of the common en- 
terprise. Each member of such a part- 
nership has a lien upon the partnership 
property, enforceable in equity, for 
money advanced for its account and in 
the payment of debts due creditors of 
the partnership. Any member may with- 
draw at will upon giving definite notice 
to his copartners and the public of such 
withdrawal, without thereby dissolving 
the partnership. After such withdrawal, 
the relation of the one withdrawing as a 
partner, with its attendant rights and lia- 
bilities, having ceased, he stands in his 
former relation to the common property, 
as the case may be, and, if a co-owner, 
with the right thereafter to share in the 
net profits of the operations conducted by 
the continuing partners. Notwithstand- 
ing such withdrawal, his interest will, 
however, remain subject to the liabilities 
incurred by the partnership while he was 
a member. 

Where there is no duration of time 
fixed for the continuance of a mining 
partnership, it is determinable at pleas- 
ure. The adjustment of the rights and 
liabilities of the respective partners, in 
the case of dissolution, is controlled by 
the principles of law applicable to part- 
nerships generally, except to the extent 
the differences between a mining and an 
ordinary partnership, above suggested, 
may affect the same. 
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The Use and Disposition of Petroleum 
Deposits on the Public Domain 


By GEORGE B. BUSH 


N AID of proposed 
legislation affecting 
the use and disposi- 
tion of the petro- 
leum deposits on the 
public domain, all 
public larids in the 
accompanying list 
are hereby tempor- 
arily withdrawn 
from all forms of location, selection, fil- 
ing, entry, or disposal under the mineral 
or non-mineral public land laws.” 

Thus the people of the United States 
were suddenly and without warning noti- 
fied, by the temporary withdrawal of 
September 27th, 1909, that an attempt 
had been made to withdraw three million 
forty-one thousand acres of public land 
from disposition and acquisition under 
the then existing laws. Thus another one 
of the governmental and so-called con- 
servation measures urged and formulat- 
ed by President Roosevelt and members 
of his official family was announced. 

The first serious effort resulting in the 
actual passage of bills through one 
branch of the national legislature, giving 
the people of the country a tangible idea 
of “the proposed legislation affecting the 
use and disposition of the petroleum de- 
posits,” was made five long years after 
the promulgation of the withdrawal pol- 
icy. 

The bills in questior, having been pre- 
sented during the present administration, 
it may be well to have in mind state- 
ments of the Presizient and also of the 
Secretary of the Interior which have a 
bearing on and are applicable to the 
policy intended to be expressed in the 
leasing bills. 

The President in his inaugural address 
thus stated the broad aim of his policy 
and that of the present administration: 
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“We shall restore, not destroy. We shall 
deal with our economic system as it is 
and as it shall be modified; not as it 
might be if we had a clean sheet of paper 
to write upon; and step by step we shall 
make it what it should be, in the spirit 
of those who question their own wisdom 
and seek counsel and knowledge, not in 
a spirit of self-satisfaction.” 

“Justice, and only justice, shall always be 
our motto. . . We see the bad with 
the good, the debased and decadent with 
the sound ‘and vital. With this vision we 
approach néw affairs. Our duty is to 
cleanse, to ‘restore, to correct the evil 
without “impairing the good.” Then on 
December 2d, 1913, in his message to the 
Senate and Congress of the United States 
in joint session, the President thus fur- 
ther stated his policy: “All thoughtful 
observers will agree that the immediate 
service we owe the business community 
of the country is to prevent private mon- 
opoly more effectually than it has yet 
been prevented. It is of capital import- 
ance that the business men of this coun- 
try should be relieved of all uncertainties 
of law with regard to their enterprises 
and investments, and a clear path indi- 
cated which they can travel without 
anxiety. It is as important that they 
should be relieved of embarrassment and 
set free to prosper as that private mon- 
opoly should be destroyed. The ways of 
action should be thrown wide open.” 

The Honorable Secretary of the In- 
terior, in his letter of March 24th, 1914, 
to the Committee on Public Lands, who 
were then considering and are respon- 
sible for the leasing bills, thus stated the 
keynote of his policy and desire as to 
the privileges and object to be obtained 
by the bills being prepared by them: 

“Vast areas of coal and oil lands have 
been withdrawn from entry to save their 






386 


exploitation by monopoly, . . ._ be- 
cause of the inadequacy and inapplica- 
bility of present laws for their disposi- 
tion. The purpose of this bill is 
to open up these deposits for use on 
terms and conditions which will prevent 
their waste, insure proper methods of op- 
eration, encourage 
exploration, re- 
ward development, 
and protect the 
public against 
monopoly.” I have 
made a very care- 
ful study of the 
withdrawals, and 
have made every 
effort to talk 
with conservation- 
ists and members 
of the departments, 
also Senators, Con- 
gressmen, and at- 
torneys and others 
who might be able 
to throw some 
light upon the 
problems which we 


are meeting as a 
result of the so- 
called conservation 


movement. I have 

studied the hear- 

ing on the Pickett & 

bill, read over and (Selaneneeeeetnnnens 
participated in the 
hearings on the 
different leasing bills affecting oil lands. 
I have also read all the debates on the 
leasing bills, in a conscientious effort to 
find out what the real purpose of the 
withdrawal was, and what those persons 
who promulgated the withdrawal and 
have shaped the proposed new method 
of disposition had and have in mind. 
As near as I can determine, the purpose 
of the withdrawal was to prevent mon- 
opoly, insure proper regulations, and en- 
force economic and scientific develop- 
ments of our mineral resources, and to 
provide more applicable, workable, and 
definite laws. When we come to con- 
sider the ways and means of accomplish- 
ing the above-mentioned, admittedly good 
purposes, we find a great difference of 
opinion, and many very revolutionary, 
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un-American, and confiscatory views ex- 
pressed. When the withdrawals were 
promulgated, there existed a conservative 
constructive view. To-day one meets 
with a radical viewpoint which goes even 
to confiscation, and absolute and un- 
limited retention of discretionary powers 
in the hands of the 
government  offi- 
cials. It might be 
well for all citizens 
of the United 
States to consider 
the effects of hav- 
ing placed un- 
limited discretion- 
ary powers in the 
hands of govern- 
ment officials, as in 
Europe, which has 
been very largely 
responsible for the 
present European 
war. It might be 
well to consider 
and remember that 
the United States 
is what it is, be- 
cause of our liberal 
land policy, which 
has created a loyal 
citizenship of inde- 
pendent landhold- 
ers, not vassals, 
which has made it 
possible for citi- 
zens by their own 
industry to become the owners of their 
homes and develop the resources of tiieir 
country unhampered by arbitrary dis- 
cretionary powers vested in government 
officials. Is it not possible to prevent 
monopoly, enforce regulation; and in- 
sure scientific development without re- 
serving all title in the government, and 
without placing too much discretionary 
power in the hands of government of- 
ficials ? 

After five years of uncertainty, em- 
barrassment, and much loss, bills intend- 
ed to take the place of the former min- 
ing statutes, relieve the situation, and 
provide adequate and applicable laws, 
have been presented to Congress, and 
their passage seriously urged. Let us 
consider these bills, and see whether 
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they “cleanse, restore, correct the evil 
without impairing the good.” Let us 
consider these bills, and see whether they 
will relieve our independent, private, and 
small business men of “all uncertainty of 
law with regard to their enterprises and 
investments.” Will these bills “relieve 
them from embarrassment and set them 
free to prosper?” 

H. R. 16136 is the leasing bill proper, 
and very little criticism can be found 
with its general provisions, if one once 
admits that absolute government own- 
ership and control, together with a leas- 
ing system to the developers and pro- 
ducers, is the best system and means of 
accomplishing the objects desired. Oil 
men, however, will disagree upon some 
of the details of the bills, in that they 
would like to have a more liberal reward 
and terms given to the prospector or 
permittee. Some feel that a prospector 
is not merely prospecting but is really 
wild-catting in many cases, when not 
over a mile, instead of 10 miles, from a 
producing well, and therefore should be 
more liberally rewarded. In general, 
however, the bill as amended after the 
open hearing in the Public Lands Com- 
mittee, is as fair and equitable as a bill 
based upon a change to absolute govern- 
ment control and a leasing system could 
be, in so far as it applies and is intended 
to apply to land which is now undisput- 
ably government land, and in so far as 
it applies to land to which no rights 
have been initiated under the present 
mining laws, and upon which no develop- 
ment work has been done in good faith 
by parties .believing that they or their 
permittees or grantees had a good, a 
valid, title or claim to the land. H. R. 
16136 as amended is now, in general, 
consistent and in harmony with the ex- 
pressed view of the formulators of the 
policy and the leaders of the present 
administration, who are striving to carry 
out the policy as outlined by the Presi- 
dent. H. R. 16136, however, as origi- 
nally reported, did not provide for the 
just and equitable disposition of the land 
the title to which is now claimed by in- 
dividuals and corporations, or to which 
title was initiated, under the present ex- 
isting mining laws, before the with- 
drawals, and even after the first with- 
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drawal, but after the legislative with- 
drawal. The government is now attack- 
ing the title to many thousand of acres 
of land, much of which is now under de- 
velopment. The so-called withdrawal 
suits are clouding the title and property 
interests in some cases. The charge that 
dummy locators were used is the basis 
of suits by the government in other cases. 
The charge of fraud on the part of the 
railroad companies and others is the basis 
for suits in still other cases. The gov- 
ernment is by these different suits at- 
tempting to set aside titles and to quiet 
titles and to revest in itself the title to 
lands which, if they are successful, would 
be classed as public land. H. R. 16136, 
as originally presented, did not provide 
an equitable and just means of dispos- 
ing of this class of land, it does not pro- 
vide for the recognition of the equities 
and rights or a preferential advantage 
to those individuals even, not monopolies, 
who have developed the land and the 
minerals therein, believing that they had 
a right to do so, and that their prop- 
erty interests would be protected. It is 
true that anyone who had so developed 
the land could become a competitive bid- 
der along with others, but obviously this 
is not “justice and only justice.” This 
is not correcting “the evil without im- 
pairing the good.” This is not relieving 
the business men of this country of “all 
uncertainties of law with regard to their 
enterprises and investment.” 

H. R. 15469 or Senate Rept. 5673, 
and H. R. 15661 or Senate Rept. 5434, 
however, have been presented to Con- 
gress as temporary relief and compromise 
measures. Those of us who appeared 
before the Public Lands Committee hav- 
ing the leasing bills in charge feel that we 
have accomplished'a great deal in get- 
ting even such liberal bills as proposed. 
Not that we feel that they are adequate 
or fair, but, having seen and heard and 
felt the antagonistic attitude towards our 
interests, due very largely to a lack of 
understanding of the law and the con- 
ditions affecting the situation, we feel 
that the above-mentioned bills are a step 
in the right direction at least. We feel 
that the Public Lands Committee and 
Congress are beginning to catch this 
spirit voiced by President Wilson when 
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he said: “We shall restore, not destroy. 
We shall deal with our economic system 
as it is and as it may be modified, not 
as it might be if we had a clean sheet of 
paper to write upon. . We see 
the bad with the good. With this 
vision we approach new affairs. Our 
duty is to cleanse, to reconsider, to re- 
store, to correct the evil without impair- 
ing the good.” 

H. R. 15469, or Senate Rept. 5673, 
now Public No. 187, was intended to give 
immediate relief by allowing the Secre- 
tary of the Interior to make agreements 
pending the final determination of titles 
by the Interior Department, and also the 
final determination of the litigation af- 
fecting those titles. Personally, the 
writer is unable to see why such a bill 
should be necessary, although from sad 
experience he has been forced to realize 
and admit that without such a bill gov- 
ernment officials will not now act to give 
relief, although they will act to destroy 
and injure the rights of the present 
claimers, developers, and producers on 
the land in question. If the President 
and the Secretary of the Interior have 
the power to withdraw lands from the 
operation of the laws of Congress with- 
out special authorization, why haven’t 
they likewise got the power to tempor- 
arily, at least, enter into agreements re- 
specting the land and the disposition of 
its product pending final determination 
of the rights to the land in question? It 
is obviously inconsistent for officials and 
this great and benevolent government to 
assume authority to destroy property 
rights, and yet deny that they have not 
even the authority to temporarily pro- 
tect these same property rights by em- 
ergency agreements,—emergency agree- 
ments which would not only protect the 
present operators and claimants, but al- 
so the government should the title to the 
land be revested in the government. 
They have refused to give such relief, 
even to those claimants, developers, and 
producers, who are doing all in their 
power to co-operate with the government 
to secure a speedy determination of the 
litigation and titles. The bill, however, 
does not and cannot adequately and effi- 
ciently give the relief that it is intended 
should be given. The bill limits the pow- 
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er of the Secretary of the Interior to 
making agreements with applicants for 
patent in possession of all or a portion 
of the lands sought to be patented. The 
ones most affected are not the applicants 
for patent, but are the developers and 
producers themselves. The’ applicants 
for patent are, in many cases, not in 
possession of a part or any part of the 
land, other than they are in possession 
through lessees or permittees whom they 
have given the right to operate and de- 
velop the land. The applicants are not 
in possession, but the developer and pro- 
ducer is in possession. It is obvious that 
it would be more effective, more equi- 
table, and afford more direct and cer- 
tain relief, to allow the producer to en- 
ter into an agreement with the Secretary 
of the Interior. The producer would 
then have a direct agreement, a direct 
permit, if you please, not an indirect one 
through others, to show the purchasers 
of the oil and the supply houses from 
whom they have to purchase supplies, 
that they have a right to operate and 
sell the products of the land, subject 
only to a definite agreement with the gov- 
ernment. The developer and producer 
is the one needing protection. He is 
the one who has and is raising the money 
for the development and operation of 
the land; he is the one who is making 
the contract for the sale of the oil. The 
applicant for patent in practically every 
case is merely the landlord, not the de- 
veloper. The government is attacking 
his title to the land, and his profit, and 
is seeking to put itself in the place of 
the applicant and his successor in inter- 
est. Why would it not be best to allow 
the producer a direct permit to operate 
under the government pending the set- 
tlement of title between the two claim- 
ants? Very little relief has been ac- 
corded by this bill, which has been a law 
since August 25th, 1914, because of the 
limitations as above stated. The ones 
who are most vitally affected have no re- 
lief, and their property is tied up in 
the hands of a receiver, and in many 
cases operations have been closed down. 

Senate Rept. 5434 amended and sub- 
stituted for H. R. 15661 is intended as a 
bill affording permanent relief. Senate 
bill 5434 provides that a locator or his 











successor in interest may relinquish or 
surrender the claim to a patent, and that 
the Secretary of the Interior may, in his 
discretion, permit such locator or his suc- 
cessor in interest to extract oil and gas 
from the said lands not to exceed an 
area of 2,560 acres, so long as oil or gas 
can be extracted from the said land in 
paying quantities, conditioned upon such 
permittees paying a royalty of not ex- 
ceeding one eighth of the oil or gas ex- 
tracted or produced from said premises. 
This does afford a kind of relief, but let 
us see how it works out practically. The 
locator or his successor in interest has to 
surrender his entire claim, not for some- 
thing definite, but for an indefinite roy- 
alty to be determined upon. True, it is 
not to be for more than a one eighth, 
and might be for a one twenty-fourth. 
Then again, the Secretary may not give 
the locator or his successor in interest a 
permit. There may be locators who were 
dummies, who were such even for a 
monopoly or a contemplated monopoly, 
but there are many locators who located 
in good faith under the then existing 
laws, which mining laws were “inade- 
quate and uncertain,” as the Secretary 
of the Interior has said, and which in- 
cluded not only the rules and regulations 
of the organized mining districts, but al- 
so the customs of the mining regions. To 
a locator or his successor in interest who 
has acted in good faith under the exist- 
ing laws, and who has not been a party 
to a fraud upon the government, it seems 
exceedingly unjust that they should be 
asked to give up their claims in the hope 
that the Secretary of the Interior may 
use his discretion liberally, and grant a 
permit to them upon a royalty which 
would allow them a marginal profit and 
reward for their foresight and energy 
in developing or procuring the develop- 
ment of the land. In many cases the 
locator or his successor in interest are 
not now the operators and the producers, 
but are in the position of the landlord. 
In many cases they have leased the land 
which they thought they would own, up- 
on a one eighth or a one sixth royalty. 
“Our duty is to cleanse, to reconsider, to 
restore, to correct the evil without im- 
pairing the good,” said President Wilson. 
Is Congress restoring, is it correcting the 
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evil, monopolization, inadequate and in- 
applicable laws, without impairing the 
good, when it says if withir. six months 
you will give up all claims, the Secre- 
tary may in his discretion, on the fur- 
ther condition of your paying a large 
royalty, give you a permit to do what 
you thought you had the right to do un- 
der the then existing laws and the de- 
cisions which had interpreted those laws? 
If the present administration and Con- 
gress are seeking to reconsider the acts 
and the effects of the acts of the former 
administration, which have “created em- 
barrassment and uncertainties of law,” 
and if the present administration “want 
to cleanse, to restore, to correct the evil 
without impairing the good,” it is not 
possible to do better “justice and only 
justice” than they have thus far done in 
the bills as worded? The Committee on 
Public Lands called for a public hearing 
of all persons interested in the new pro- 
posed legislation affecting the new man- 
ner of disposition of mineral lands, as 
President Wilson indicated, “in the spirit 
of those who question their own wis- 
dom and seek counsel and knowledge.” 
H. R. 15469 and Senate bill 5434 show a 
new spirit of beginning to restore, of be- 
ginning “to correct the evil without im- 
pairing the good.” Senate bill 5434 in- 
tended to give permanent relief, how- 
ever, does not sufficiently restore, or 
reward the development of, or relieve the 
business men who believe that oil existed 
where and when government experts said 
that it did not exist in paying quantities, 
and located the land in good faith un- 
der the then existing laws, and raised the 
money necessary to prospect and develop 
the land, or located the land and con- 
vinced others with capital that they could 
develop the land, and offered them a re- 
ward of a fractional interest in the land 
if they would develop it. H. R. 16136, 
applicable to lands which are indisputa- 
bly government lands when and if the 
said bill is passed, proposes to reward 
development by a patent to one quarter 
of the area prospected upon and proved 
to be mineral. Would it not be “justice 
and only justice” to reward development 
of lands then under the existing laws in 
the same degree at least, and because of 
the equities, would it not be justice to 
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give them a greater reward? The with- 
drawals which have been declared valid, 
much to the surprise of everybody, were 
nevertheless, we must remember, merely 
in aid of proposed legislation. The law 
now proposed seeks to prevent monopoly 
and reward development. Why not ade- 
quately and definitely reward develop- 
ment done in good faith, which was done 
not with the intention of violating a with- 
drawal which most everyone believed and 
still believes is invalid, but believing that 
the locations under which they operated 
were valid under the existing laws appli- 
cable to the mineral lands of the govern- 
ment? Would not a further considera- 
tion of the aims and purposes of the ad- 
ministration as announced, together with 
a more careful consideration of the prac- 
tical conditions as they exist in the oil 
fields, and of the effects of the present 
policy upon business and business in- 
terests, produce a more just and equitable 
law? 

During the last session of Congress H. 
R. 16136 as amended after the hearings 
before the House Committee in March, 
1914, was again given very careful con- 
sideration by the Committee on Public 
Lands by the Senate. This committee, 
after very careful and exhaustive con- 
sideration, made many needed amend- 
ments, among which were notably an 
amendment adding to H. R. 16136 the 
relief measure embodied in Senate bill 
5434, together with more permanent and 
deserved relief for those who could 
qualify under the terms of the bill. The 
effect of this amendment was to separ- 
ate the goats from the sheep, and deal 
with each in his class. The object sought 
is best explained in the exact words of 
the chairman of the committee, Senator 
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Meyers, in the committee report on Feb- 
ruary 2d, 1915: “This is intended as a 
just and deserved protection to many en- 
trymen who, under existing laws, located, 
occupied, claimed, and improved, as bona 
fide claimants and occupants under the 
placer-mining laws of the United States, 
certain tracts of oil and gas producing 
lands of the public domain prior to with- 
drawal thereof by the government from 
mineral entry or location on July 3d, 
1910, and who have from and since that 
day diligently prosecuted all necessary 
work, and have discovered oil or gas 
thereon prior to this time, and who have 
vested rights therein, and have expended 
large sums of money thereon. Some of 
these parties were represented before the 
committee, and made extended argu- 
ments. After hearing all of the argu- 
ments, and after hearing representatives 
of the government from the Interior De- 
partment, who appeared before the com- 
mittee, and after mature deliberation and 
consideration of all of the premises, it 
is deemed just and proper to protect 
these rights and make this amendment. 
Without it, grave injustice would be 
done, and the government has.no desire 
therefor.” 

This action clearly shows the desire 
of the Senate Committee to deal with 
and recommend legislation, “in the spirit 
of those who question and seek counsel 
and knowledge.” H. R. 16136 as amend- 
ed will more nearly “correct the evil 
without impairing the good.” 
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Wills in War 


BY E. VINE HALL 
of London, England 
Author of ““The Romance of Wills and Testaments.” 


N THE early days of 

the Great War a 

message from Mes- 

sina appeared in the 

press, that “the com- 

manders and officers 

of the German cruis- 

ers Breslau and 

Goeben, who are 

setting forth to meet 

the English fleet, which is waiting out- 

side the Straits, have handed over their 

wills and all their personal property into 
the keeping of the German Consulate.” 

The message was at least picturesque, 

and this feature, as will be seen later, is 

characteristic of wills in relation to war. 

But first it will be well to refer briefly 

to the peculiar privileges which the Eng- 

lish law confers on soldiers in actual 

service and seamen at sea. To them is 

reserved especially the power (though 

the necessity should of course by all 

means be avoided) of making, as regards 

certain kinds of effects, informal or even 

nuncupative wills. “A nuncupative tes- 

tament,” says Williams’s “Law of Exec- 

utors and Administrators,” “is when the 

testator, without any writing, doth de- 

clare his will before a sufficient number 

of witnesses. Before the statute of 


frauds it was of as great force and effi- 
cacy (except for lands, tenements, and 
hereditaments) as a written testament. 
But as wills of this description are liable 
to great impositions, and may occasion 
many perjuries, that statute (29 Car. 
II. chap. 3) laid them under several re- 
strictions; except when made by ‘any 
soldier being in actual military service, 
or any mariner or seaman being at sea.’ 
And now by the statute of wills (1 Vict. 
chap. 26), applying to all wills made on 
or after January 1, 1838, nuncupative 
wills (or other testamentary disposi- 
tions) are altogether rendered invalid. 
The exception, however, in favor of 
soldiers and mariners has been continued 
by the 11th section of the latter statute, 
which provides and enacts that ‘any sol- 
dier being in actual military service, or 
any mariner or seaman being at sea, may 
dispose of his personal estate as he might 
have done before the making of this 
a 

By the navy and marines (wills) act 
1865, as amended by the navy and 
marines (wills) act 1897, the terms “sea- 
man and mariner” for the purpose of the 
act are defined, and their privileges are 
curtailed, especially as regards the trans- 
mission by will of wages, priae money, 
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bounty money, grant, or other allowance 
in the nature thereof, or other money 
payable by the Admiralty, or any effects 
or money in charge of the Admiralty. 

In Germany * “a sea or marine testa- 
ment may be made during a sea voyage, 
outside of an inland harbor and on board 
of German ships other than those belong- 
ing to the Imperial Navy, by oral dec- 
laration in presence of three witnesses, 
to be reduced to writing. Per- 
sons on ships or vessels of the Imperial 
Navy can execute their wills in the man- 
ner prescribed for the so-called soldiers’ 
testaments, so long as the ship is outside 
of an inland harbor, or they are prisen- 
ers of war or hostages in the power of 
the enemy. Military persons 
may, in time of war, as soon as.stationed 
in quarters, or before leaving home, or 
before they are attacked or besieged in 
those quarters, or during time of siege, 
make a last will and testament in the fol- 
lowing manner: (1) By the writing and 
signing of the testament by the testator 
himself; (2) by signing it himself in the 
presence of two witnesses or a provost 
marshal or officer; (3) by oral declara- 
tion, to be reduced to writing by an offi- 
cer or provost marshal, in the presence 
of two witnesses.” 

In the probate action of Hubbard v. 
Hubbard (1851) 12 Barb. 148, it was 
remarked that “the imminent dangers, 
the diseases, disasters, and sudden death 
constantly besetting soldiers and sailors, 
the utter inability oftentimes to find the 
time or the means to make a deliberate 
and written testamentary disposition of 
their effects, seem at all times to have 
made them a proper exception to the op- 
eration of a rule which the wisdom of 
later time has found it expedient, if not 
absolutely obligatory, to apply to all 
others.” 

The interpretation of the provisions of 
the law in such cases has led to numer- 
ous decisions of the courts in England 
and America. For instance, it has been 
necessary to decide what is the meaning, 


1See page 916 of the 4th volume of British 
Ruling Cases (the Lawyers Co-operative Pub- 
lishing Company, Rochester, New York, 1915), 
a most excellent publication, to which I am 
indebted for much material in the first part 
of this paper. 
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in particular cases, of the fundamental 
phrases, “in actual military service,” or 
“at sea.” As to the latter, a decision in 
the case of Re Gwin (1865) 1 Tucker, 
44, was open to and has received much 
criticism, where it was held that the priv- 
ilege of making an oral will did not ex- 
tend to the commandant of a gunboat en- 
gaged in naval operations on the Mis- 
sissippi river above the ebb and flow of 
the tide.? 

In September, 1899, at Fort William, 
Calcutta, Private William Knee, of the 
King’s Royal Rifles, wrote to his friend 
William Gattward a letter which was 
eventually admitted to probate. The 
question was whether this letter was a 
soldier’s will within the meaning of the 
wills act, whether it was the testamen- 
tary disposition of a soldier on actual 
service. The writing was informal 
enough. “Dear bill” (it began), “just 
a few line s to you hoping you are not 
dead yet, as I have received no answer 
to the last letter I sent you. I do not 
know whether you are waiting for me 
to come home or not, but there is no 


knowing when I will arrive, as we are 
just off to South Africa again for the 
Boer War—if war is declared at all. 

I am sending a box of things 
to you, which I want you to look after 
for me till I come home, for there are 
some things that I got out here; I think 


a lot of them. If you have a letter 
to say that I am killed, then the lot is for 
you; and also, I have about £13 in the 
bank and £18 deferred pay, which will 
come to £31. You will recéive the lot if 
I am killed in action, for I shall make 
out my will in your favor; so you can 
keep this letter in case you want it for 
anything, but let us hope that I arrive 
home safe again.” 

This letter was undated, but was writ- 
ten between September 8 and September 
19, 1899. On September 7 the battalion 
had been “warned” for service, and two 
days later was “ordered to mobilize.” 
The writer, William Knee, died of fever 


2In England, “the term ‘at sea’ appears to 
be equivalent to ‘on maritime service,’ includ- 
ing the period while the testator is returning 
from such service. Thus, wills made on 
board a vessel in a river, or in port, have 
been held valid within § 11.” (Theobald, 
Wills.) 
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during the siege of Ladysmith, on Feb- 
ruary 9, 1900, without having made a 
more formal will. Sir Francis Jeune® 
found that the letter was written after 
the order to mobilize had been received, 
and that the evidence had brought the 
deceased within the rule of law which 
enabled the document to be received as 
a will. “I have no doubt myself that 
mobilization, giving to that word the ef- 
fect which I understand it to carry, may 
be fairly taken as a commencement of 
that which in Roman law was expressed 
by the words, in expeditione,’—and 
therefore the letter was written when 
the writer was on actual military service. 

In the wills, unconventional and in- 
formal, of soldiers on service and sailors 
at sea, there is naturally an element pe- 
culiarly vivid and picturesque. Letters 
similar to that of Private Knee are some- 
times very simple and touching docu- 
ments. It is said that in the Russo-Jap- 
anese War there was found on the body 
of a fallen soldier a letter from a com- 
rade in Port Arthur, giving instructions 
for the disposal of his affairs, if, as it 
was beautifully put, “he became a spirit 
there.” 

Thomas Godbye (an _ appropriate 
name) in a letter proved as a will on 
the 12th July, 1563, wrote as follows: 
“Right well beloved wife, I have me 
commended unto you, and to my good 
children, letting you to understand in 
this my simple letter that IT am pressed 
forth for to serve the Queen’s Majesty 
in her wars and that I may not come 
home to take my leave of you and my 
children. Wherefore I beseech you look 
well to all that little that God hath sent 
us until my next coming to you, and if 
it happen that I die in the Queen’s Ma- 
jesty affairs then I will and bequeath,” 
etc. 

A document of a similar nature was 
proved in 1592. “After most hearty 
commendations. Since it is the will of 
God and of such men as he hath given 
power upon earth to command me that 
I must needs proceed on this voyage, I 
have thought good to desire you to take 
it in such good part as it becometh a 


8 Gathward v. Knee, L. R. [1902] P. 99, 4 


B. R. C. 895, 71 L. J. Prob. N. S. 34, 8 
. N. S. 119, 18 Times L. R. 163. 
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Christian woman that feareth the Lord 
and obeyeth her Prince. Whereby I 
hope you will the rather bless my pro- 
ceedings so as you shall have much com- 
fort of my return. And so I be- 
seech the Almighty God to bless you 
with all happiness, and to send us a 
merry meeting. Ready to take our jour- 
ney toward Portsmouth, from most 
loving and faithful husband Thomas 
Bailie.” 

A more polished production, and one 
that seems vividly to unite the present 
with the past, is the following letter from 
the Great Fleet, dated 12 April, 1665. 
“Right Worshipful, I safely arrived in 
the Downs from the Straits the 22nd day 
of March last and got to London on Eas- 
ter Eve, where I presented myself to the 
Dean of Westminster and other friends. 
But on Easter Monday I was engaged by 
Sir William Penn to go along with him 
to the Great Fleet under the command of 
his Royal Highness the Duke of York, 
the which I readily embraced as think- 
ing it my duty to appear wheresoever I 
may in probability do the Church, my 
Prince, and my Country, the best service 
possible. I am at present constituted 
Chaplain on board the Unicorn where the 
Lord Peterborough is to sail. Our fleet 
I can assure you is in a gallant posture, 
lying not far from Harwich, at all points 
ready for action. I freely refer myself 
to the goodness of my God, who hath 
preserved me hitherto in many dangers 
(viz) of battle, shipwrecks, fire and 
storms, etc. And if I shall be taken out 
of the world my desires are as hereto- 
fore,” etc. 

Again, we find wills of more formal 
nature, whether made before or after the 
hazard of the fight. Of the former class 
this is a comparatively commonplace ex- 
ample: “In the name of God Amen. I 
William Fryer of Aylesbury in the Coun- 
ty of Bucks, gent., being in good and 
petfect memory (thanks be to God) and 
intending to go for a soldier in the Par- 
liament service do make and ordain this 
my last will and testament” (1651). 

More arresting is the will of John 
Boyce, “he being desperately wounded 
in one of his legs the 25th day of July, 
1666, in the engagement with the Hol- 
landers,” and the will of Thomas Porter 
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(“his right shoulder being wounded”) 
which is as follows: “In the name of God 


Amen. Whereas it hath pleased God I 
have received a wound which may be 
mortal unto me I desire to resign my 
soul to God in Jesus Christ for whose 
sake I came forth willingly to engage 
myself. My will further is that my debts 
may be paid out of my stock and my 
dear wife Bennett and my son Thomas 
may enjoy my lands. Further I 
give to these five men that tend me, 
George Harvey, John Bridge, Isaac 
Long, Allen Vere, Edward Shermen, I 
do thankfully bequeath 1/— apiece to be 
paid within a month after my decease. 
July 2, 1644.” 

Again, there are found in the records 
of wills such romantic touches as this. 
“Grenada, 20 March, 1795. I Simpson 
Strachan, of said Island, do make this 
codicil to my last will and testament 
dated 1786, the day and month I do not 
at present recollect, nor can I have re- 
course to said will by reason of its being 
buried under ground to prevent its being 
burnt by the enemy.” 

More picturesque still, if less edifying 
than the foregoing, is the nuncupative 
will of Captain Thomas Smith. “Mem- 
orandum that Thomas Smith, late whiles 
he lived of London, gent., being Captain 
at sea of a frigate or ship called the 
Morning Star, belonging to the Earl of 
Cumberland, being the 26th, 27th, and 
28th of August a. p. 1594, or thereabouts, 
chased upon the high seas by a fleet of 
Spaniards of 22 sail or thereabout 
: and in great danger of taking, 
and having .escaped that peril, within a 
day or two was demanded and asked by 
some that were in the frigate what he 
would have done with his goods and sub- 
stance, and how he would have the same 
bestowed if he should happen to die or 
be taken or slain in that dangerous voy- 
age. Whereupon the said Thomas Smith 
answered and said that ‘in case I shall 
die, be taken, or slain in this voyage, I 
give all that I have to my brother Ed- 
ward Smith, for that he hath followed 
me in these actions and applied himself 
to my business, and hath been at the get- 
ting of part thereof.’ And being 
put in mind of his wife and asked wheth- 
er he would give her nothing, he an- 
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swered cursing her and said that she had 
played the lewd woman, and that she 
hath had enough already, and should suf- 
fice herself with that she had, for more 
she should not have.” 

The above wills (with two exceptions) 
were proved in the prerogative court of 
Canterbury, and found in course of or- 
dinary search at Somerset House in Lon- 
don. For the following examples, the 
first from the commissary court of Lon- 
don, Essex, and Herts, the others from 
the series of wills of the period of the 
Civil Wars, known as “Oxford Wills,” 
which are less accessible to the public, I 
am indebted solely to the courtesy of 
Mr. F. W. X. Fincham, Superintendent 
of the Department for Literary Enquiry 
at the Principal Probate Registry, Som- 
erset House. 

The following nuncupative will of 
John Makyn was proved on the 12th of 
September, 1643,. in the commissary 
court : “Know all to whom these presents. 
may concern that Captain Samuel Man- 
ester and others whose names are here 
underwritten do hereby certify that in 
the lifetime of one John Makyn late of 
Hatfield Broadoak in the County of Es- 
sex deceased he the said John Makyn on 
or about the 11th day of June last past 
before the date hereof being then one 
of the listed soldiers unto the said Cap- 
tain Manester and then upon their march 
in the County of Oxford did earnestly 
entreat the said Captain Manester and 
others here underwritten to bear wit- 
ness of his mind, will and bequest of £10: 
out of his estate which he then in most 
affectionate terms did will give and de- 
vise unto one John Firment his fellow 
soldier who he called brother.” 

The difficulties attending a nuncupa- 
tive will are illustrated by that of Col. 
Gilford Slingsby, who, “being mortally 
wounded in his Majesty's service and 
taken prisoner by the enemy, did a little 
before his death on or about the 19th Jan. 
1642 declare (his will etc.) in the pres- 
ence of divers witnesses who are now in 
the army of the rebels or in other re- 
mote places against his Majesty, by rea- 
son whereof they cannot be compelled 
to come to testify herein.” 

Of more deliberate compositions, not 
apparently made in extremis, the will of 
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Reginald Robotham, proved April 18, 
1645, is remarkable. 

“Tt is well known how unconscionably 
I have been used and most unjustly 
wronged by Lt. Col. Lunsford and Cap- 
tain Henry Hall, who came on the 2nd 
day of November 1642 about the King’s 
first coming to Oxford to the house 
where I lodged in St. Giles parish accom- 
panied with five or more soldiers having 
muskets and pistols ready charged, us- 
ing thundering and terrifying speeches 
to the amazement of the inhabitants of 
the house where I lay, putting us all in 
danger and fear of our lives, calling for 
a barrel of gunpowder to blow up the 
house and in this terrifying manner and 
violently without cause did take from me 
my plate gold and rings to the value of 
about £300 so esteemed which as yet is 
not restored or any satisfaction made. A 
note of all the particulars they have and 
I a copy thereof in one box or other in 
my trunk. My desire is that my execu- 
tors shall stir and use all possible means 
for the getting and recovery of the same 
again, there being many ways and causes 
to do it they being men of estates suffi- 
cient to make satisfaction. It is well 
known it is not His Majesty’s will any 
of his true subjects should be so wronged 
nor was I ever but truly loyal to my 
King. My desire is likewise if the same 
be had again then to dispose of some 
part thereof as they shall think fit to my 
poor kindred (true subjects) or some of 
them living. I doubt not but in so just 
and honest a cause as this but God will 
raise friends to assist them.” 

The romance and the pathos of those 
times in general, and the sad fate and 
fortune of the loyalist in particular, are 
forcibly expressed in the will of Sir Wil- 
liam Botcher, which was proved at Ox- 
ford in March, 1644, and runs (in part) 
as follows: 


“Jesus: 


“In the Name of God Amen. The last 
Will and Testament of me William 
Botcher late of Teston in the County of 
Kent, Knight and Baronet, at this present 
of perfect health and memory, yet duly 
considering the frailties of human nature 
especially in these woeful times of civil 
combustion wherein the sword and bullet 
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have their commissions to kill, to prevent 
therefore (what in me lies) the sudden- 
ness of death, the danger and incon- 
veniences that may happen thereby to me 
or mine, in the first place I bequeath my 
soul into the hands of the most merci- 
ful Redeemer.” ud 

“And because at this present the Com- 
monwealth and state of things is fallen 
into so great a confusion that it is im- 
possible with any certainty to dispose of 
any thing, or whether we have any thing 
to dispose, especially for me whose es- 
tate lies wholly. in the Enemies’ quar- 
ters, and who have ever declared myself 
of the contrary opinion to them, and as 
I am the king’s sworn servant, so ac- 
cording to my particular oath and gen- 
eral allegiance (as I understand it), so 
have I constantly according to my best 
power stood in arms with my Sovereign 
and Royal Master in defence of his per- 
son and rights of his crown, therefore 
as I have nothing but a right left me of 
all I formerly enjoyed I think it a mere 
folly to lash out in unnecessary legacies, 
having just reason to doubt how able I 
shall leave my executors to perform 
them, who are yet like to finger nothing 
of mine.” 

The will of a lieutenant in the 2d 
Royal Sussex Regiment, who was killed 
in action in France on October 30, 1914, 
was dated August 30, 1914, “on my de- 
parture to-night for active service.” It 
is hardly necessary, but it is perhaps ex- 
pedient, to point out the desirability of 
preparation in due form and time of a 
satisfactory testament, especially in the 
case of men called upon to render diffi- 
cult and dangerous service. It is an act 
which consolidates and consecrates en- 
deavor. There is a touch in the story 
of Adam Dollard des Ormeaux, who in 
1660 made a heroic effort to counter the 
hostile descents of the Iroquois against 
the settlers in New France, which per- 
fectly illustrates this point. The inci- 
dent is told by Katharine Livingstone 
Macpherson, in “Scenic Sieges and Bat- 
tlefields of French Canada,” as an ep- 
isode in the story of Dollard’s renuncia- 
tion. 

“At this crisis there appeared a hero 
whose name should rank with the noblest 
in history. Hitherto defense, and that 
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but in a small way, had been the best 
that could be hoped for, but now, fully 
considering the means by which a few 
had held numbers in check, it was deter- 
mined to carry war into the enemy’s 
country, and see what would result from 
it. Adam Dollard des Ormeaux was a 
man of good family, commandant of the 
garrison at Montreal. He was accom- 
plished and capable, but lately arrived 
from France, and the condition of his 
unhappy countrymen had not failed to 
influence his generous mind to such a 
degree that there remained nothing for 
him but to give his life in an endeavor 
to mitigate their sufferings. Inspired by 
the indomitable pluck and perseverance 
of the young enthusiast, the whole com- 
munity became less hopeless, and sixteen 
other like-minded with himself volun- 
teered for the desperate adventure, 
pledging themselves neither to give nor 
accept quarter. . They were all 
young, the three eldest twenty-eight, 
thirty, and thirty-one respectively, the 
rest ranging from twenty-one upwards, 
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and their occupation those of soldiers, ar- 
mourers, locksmiths, lime-burners, etc., 
and settlers without trade. None were 
natives of the colony, nor had been away 
from France for more than seven years. 
With one consent each made his will, all 
of which are preserved among the no- 
tarial deeds of that year in Montreal; 
then, having disposed of temporal af- 
fairs, they turned their thoughts to more 
important matters. For the last time 
they solemnly knelt before the altar in 
the little chapel of the Hotel Dieu, now in 
the vigor and beauty of young manhood, 
to receive the sacrament for the dying.” 

Renunciation such as that of Dollard, 
and sacrifice such as his, have become 
common currency to-day, redeeming the 
waste and retrieving the desolation of 
war. 


6 Mac ball 


‘The American Lawyer 


The lawyers have at all times done their duty to their country. Coke, by 
his energy of character, and constitutional learning, carried the Petition of 
Right. In this country, from John Marshall at Brandywine, Monmouth, an 
Valley Forge down to this good hour, the lawyers have defended the dignity, 
power and glory of the Republic. In every crisis there has arisen a great 
lawyer. Back of Washington stood Hamilton; back of Grant stood Lincoln; 
back of Lee stood Judah P. Benjamin,—Hamilton, Lincoln, Benjamin, all 
great lawyers, exemplifying the highest ideals of the law. 

Mr. Woodrow Wilson, in addressing this Association in 1910, said that 
this country “never needed lawyers more than it needs them now.” His 
statement is as true to-day as when he uttered it. The Republic needs 
the bold, eloquent, patriotic, and fearless advocate as much now as the 
colonies needed him in that elder day when out of fifty-six signers of the 
Declaration of Independence twenty-eight were lawyers, as much as in the 
day when James Otis fired the heart of Massachusetts, and Patrick Henry 
roused Virginia to resistance. It is true that we exercise no direct force; 
we can neither make laws nor execute them; at our command no battle- 
ships cover the seas, no squadrons with raised sabers charge the foe, no 
infantry marches with steady tread, no artillery trains its guns, no fertile fields 
are devastated, no proud cities razed, no treasure is squandered, and no 
blood is shed; and yet mightier than armies and navies is the intellectual 
and moral force of the world’s lawyers, for back of every form of civilized 
government, advising and controlling governmental policy, are the lawyers. 
Their influence is far-reaching. It may be read by the light of the hearth- 
stone, guiding the domestic relations, and in the after-glow of battle, prepar- 
ing and executing the final compact of peace between warring nations. 
—From Address of Honorable Peter W. Meldrim before California Bar 
Association. 





By Proxy 


My poor lawyer husband, he labors so hard, for he works 
almost night and day, 
In fact, he’s so busy with legal affairs that he seldom finds 
time to pray. 
Now, I have some time to waste, you can see, with but two 
meals a day to prepare, 
So, while he is busy in his chosen field, J shall be saying his 


prayer. 


HIS PRAYER 


From the man who calls me up on the phone 

While I at my dinner should be, 

And steals my advice,—for his fee is just, “ Thanks,” 
O, kind Heaven, deliver me! 


From the man who stands by my typewriter desk 
And fingers my papers with glee, 
And mixes my stuff till | nearly go wild, 

O, kind Heaven, deliver me! 


From the man who has time to play billiards and pool 

From Monday till Saturday,—gee! 

Then comes Sunday morning, and wants to “talk law,” 
O, kind Heaven, deliver me! 


From the man who talks every minute while there 
In my office, and still will agree 
That he’s anxious to have me tell him the law, 

O, kind Heaven, deliver me! 


So, from this time on, if my strength holds out, and I certainly 
hope that it may, 
While my husband is slaving to keep the bills paid, / shall 


continue to pray. 


Decorah, lowa. 


Orra Dayton Boice 
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Marine Insurance and War Risks 
BY EDWIN S. OAKES 


[Ed. Note.—This is the third installment of, Mr. Oakes's valuable article, the earlier portions of which appeared in the 
July and August Case and Comment. } 


T HAS been held 
that a fear of cap- 
ture, however rea- 
sonable, is not a per- 
il insured against,®* 
and does not consti- 
tute justifiable cause 
of abandonment to 
the insurer. So, 
also, the mere ap- 

prehension of danger will not justify an 
abandonment of the voyage to the preju- 
dice of the underwriter ; and where a 
voyage is relinquished through apprehen- 
sion of seizure at the port of destination, 
insurance on freight is not recoverable.” 

“To permit the assured to abandon in 
every instance where capture is appre- 
hended would place the assured on a 
very uncertain and unjust footing, be- 
cause there might be an affected or even 
a real fear where there was very little 
actual danger, and it is truly said that 
the risk of capture is one of the imme- 
diate objects of the insurance, and there- 
fore the assurer has a right to insist on 
the chance of escape of which he is de- 
prived by the relinquishment of the voy- 
age.” 9 

A distinction has, however, been made 
in some cases between a situation where 
capture is merely apprehended and a sit- 


88 Cook v. Essex F. & M. Ins. Co. 6 Mass. 
122; Lee v. Gray, 7 Mass. 349; Brewer v. 
Union Ins. Co. 12 Mass. 170, 7 Am. Dec. 63. 

89 Craig v. United Ins. Co. 6 Johns. 226, 
5 Am. Dec. 222; Corp v. United Ins. Co. 8 
Johns. 277; Richardson v. Maine F. & M. 
Ins. Co. 6 Mass. 102, 4 Am. Dec. 92; Amory 
v. Jones, 6 Mass. 317; Lee v. Gray, 7 Mass. 
349; King v. Delaware Ins. Co. 2 Wash. C. C. 
300, Fed. Cas. No. 7,788. 

90 Shapley v. Tappan, 9 Mass. 20. 

91 Tucker v. United M. & F. Ins. Co. 12 
Mass. 288. 

92 Per Tilghman, Ch. J., in Savage v. Pleas- 
ants, 5 Binn. 403, 6 Am. Dec. 424. 

883 Thompson v. Read, 12 Serg. & R. 440; 
Saltus v. United Ins. Co. 15 Johns. 523; but 


uation in which the danger is so great 
as to amount almost to a certainty, in 
which case the assured is held warranted 
in abandoning to the insurer.™ 


Liability of Insurer in Case of Capture. 


As regards the liability of the insurer 
in case of capture, it is immaterial wheth- 
er the capture is in accordance with the 
law of nations or not,®* as any other rule 
would furnish but a very imperfect in- 
demnity to the insured.® 

On the other hand, if the assured does 
any act which increases the risk of cap- 
ture and detention according to the com- 
mon practice of the belligerent, it- may 
avoid the policy. It is not necessary that 
the risk thus increased should be the 
risk of rightful capture according to the 
law of nations. 

Insurance against capture is not sub- 
ject to an implied exception of capture 
by the forces of the government upon 
the subsequent breaking out of a civil 
war.” 


A ship is lost by capture though she 
be never condemned at all, or carried 
into any port or fleet of the enemy.® 


A recovery may be had for loss by cap- 
ture though the capture was made by 
collusion of the master of the vessel.” 

A friendly capture will not exoner- 


see Brewer v. Union Ins. Co. 12 Mass. 170, 
7 Am. Dec. 53, in which the distinction was 
regarded as too nice to be available. 

84Seymour v. London & P. M. Ins. Co. 1 
Asp: Mar. L.. Cas, 423, 41. 1. 5. CC. P. N.S. 
193, 27 L. T. N. S. 417; Kohne v. Insurance 
Co. of N. A. 6 Binn. 219. 

85 Mauran v. Alliance Ins. Co. 6 Wall. 1, 
18 L. ed. 836. 

96 Livingston v. Maryland Ins. Co. 7 Cranch, 
506, 3 L. ed. 421. 
an Merchants’ Ins. Co. v. Edmond, 17 Gratt. 

98 Goss v. Withers, 2 Burr. 683, 2 Ld. Ken- 
yon, 325, 1 Eng. Rul. Cas. 1. 

88 Arcangelo v. Thompson, 2 Campb. 620, 
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ate the underwriters from liability from 
a subsequent belligerent capture, where 
the risk was lessened rather than in- 
creased by the friendly capture.!” 


The insurers are liable to pay the 
charge of a compromise made in good 
faith to prevent the ship from being con- 
demned as lawful prize. 


They may be liable for the amount of 
a bond, or so much thereof as is covered 
by the insurance, given by the consignees 
to obtain possession of the goods insured 
pending proceedings in the prize court, 
which, the final decision being in favor 
of the captors, the consignees have been 
obliged to pay. 

Where all the ship’s papers were seized 
and never restored, the jury are warrant- 
ed in finding a total loss by capture, 
though the vessel, owing to a recapture, 
is liberated to the owners on the pay- 
ment of salvage before abandonment and 
before the expiration of six months from 
the notice of capture.! 


Where a ship is not represented to 
be of any particular country at the time 
a policy of insurance on goods on board 
such ship is subscribed, and there is no 
undertaking in the policy itself that she 
is of a certain nationality, there is no 
necessity for her being documented as 
of such nationality in order to render 
the insurer liable for a loss of the goods 
insured by capture. But in the case 
of a policy of insurance on the ship it- 
self, whether or not there is a warranty 
or representation respecting the nation 
to which the ship belongs, the ship own- 
er is bound to have such documents as 
are required by treaties of particular 
nations on board to evince his neutrality 
with respect to such nations, and the in- 
surer is accordingly not liable for a 
loss by capture occasioned by the want 
of them, the neglect of the ship owners 
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themselves being in such case the effi- 
cient cause of the loss, and a breach of 
the implied warranty on the part of the 
insured that everything should be done 
to prevent a loss.” 

But where the national character of 
the vessel is not made a part of the con- 
tract of insurance, the want of proper 
documents to show the national char- 
acter of the vessel is not material unless 
it appears that the risk was enhanced or 
that the loss happened in consequence of 
the want of them.” 

The underwriter is not answerable 
for the loss of a ship by condemnation 
for carrying simulated papers where no 
leave to carry such papers has been given, 
though without such papers the vessel 
would have certainly been seized and 
condemned as coming from an enemy’s 
country. But where the assured is 
given liberty to carry simulated papers, 
the underwriters are liable if that cir- 
cumstance appears to have operated at 
all as a ground of condemnation. 
Where an insurer against war risks ex- 
pressly stipulates in the policy that the 
assured shall be “at liberty to run block- 
ades” he will be taken to have consented 
to whatever acts are usually done in such 
undertaking, including the carrying by 
the vessel of false clearance papers.*”” 

The refusal of a prize court discharg- 
ing a neutral vessel to allow damages 
and costs for detention because she was 
not documented according to the ordi- 
nances of the country, though she was 
documented according to the law of na- 
tions, does not discharge the underwrit- 
ers from liability.™ 

The taking of a neutral ship by a 
belligerent is upon the same footing, as 
respects the contract of insurance, with 
capture by an enemy in open war," so 
where a neutral vessel is seized by a 
belligerent, the capture may be consid- 


107 Polleys v. Ocean Ins. Co. 14 Me. 141. 

108 Horneyer v. Lushington, 15 East, 46, 3 
Campb. 85, 13 Revised Rep. 759, 13 Eng. Rul. 
Cas. 637; Oswell v. Vigne, 15 East, 70, 13 
Revised Rep. 375. 

109 Bell v. Bromfield, 15 East, 364. 

110 Maritime Ins. Co. v. M. S. Dollar S. 
S. Co. 100 C. C. A. 547, 177 Fed. 127. 

111 Siffken v. Lee, 2 Bos. & P. N. R. 484, 9 
Revised Rep. 676. 

112.Lee v. Boardman, 3 Mass. 238, 3 Am. 
Dec. 134. 


400 


ered a hostile one within the meaning of 
the policy.’ 113 and entitles the assured to 
abandon.™* 

A seizure by a foreign state of a ves- 
sel in a port of that state under a sus- 
picion of a breach of neutrality is a loss 
occasioned by “restraint of princes.” ™5 

A vessel captured and carried into 
port is still “at sea” within the stipula- 
tion of a time policy that, if the vessel 
shall be at sea at the expiration of the 
term, the risk shall continue at the same 
rate of premium until her arrival at 
port.26 

Where a vessel is captured during the 
term of the policy, but not condemned 
until after its expiration the underwrit- 
ers are liable, although the assured 
elected not to abandon on receiving in- 
telligence of the capture, where the de- 
lay has not operated to the prejudice of 
the insurers.™7 

A clause terminating the insurer’s lia- 
bility after the ship has been twenty-four 
hours moored in safety does not operate 
where the ship is detained as a prize 
after arriving in port." 

The right to recover as for a total loss 
by capture is not affected by the fact that 
by the terms of the policy the loss was 
not payable until sixty days after notice 
thereof, and that before that time the 
property was restored,” and an insurer 
contracting “to pay a total loss thirty 
days after receiving official news of cap- 
ture or embargo without waiting con- 
demnation’ is liable to pay for a total 
loss (the ship having been abandoned to 
the insurer) thirty days after receipt of 
the news of embargo, although the em- 
bargo is subsequently removed and the 
ship arrives safe at her port of desti- 
nation.” 

A rescue by her crew, of a neutral ves- 


113 Lovering v. Mercantile M. Ins. Co. 12 
Pick. 348. 

ial Rhinelander v. Insurance Co. 4 Cranch, 

2 L. ed. 540; Murray v. United Ins. Co. 

: ‘Johns. Cas. 263 ; Dutilh v. Gatliff, 4 Dall. 
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116 Wood v. New England M. Ins. Co. 14 
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ican Ins. Co. 7 Hill, 321. 

117 Dorr v. New England Ins. Co. 11 Mass. 
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sel arrested and detained by a bellig- 
erent armed vessel for an alleged viola- 
tion of neutrality, is a good cause of 
condemnation, and a loss happening from 
this cause is not within a policy insuring 
against the usual risks. 

Where a neutral vessel, carrying bel- 
ligerent property under bills of lading 
representing the cargo to be owner’s 
property on which no freight was to be 
paid, is captured and the cargo con- 
demned without allowance of freight to 
the owners of the vessel for the reason 
that the bills of lading were as above 
stated, the assured is not entitled to re- 
cover upon a policy of insurance upon the 
freight, the direct cause of the loss not 
being a casualty or event within the con- 
tract of insurance, but a violation of the 
implied engagement of the assured that 
the vessel and voyage upon which freight 
was insured should be conducted accord- 
ing to law. 


—Where Property is Warranted Free 
from Capture. 


Where the underwriters do not wish 
to assume the risk of capture it is cus- 
tomary to write the policy as insuring 
against the usual risks, and then insert- 
ing a clause whereby the assured war- 
rants the property “free from capture, 
seizure, and detention and the conse- 
quences of hostilities.” This, of course, 
does not operate as a warranty as that 
term is commonly used in insurance, but 
only as an exception from the risks as- 
sumed. These words, it has been said,” 
are to be construed as if they were used 
in a policy against those events, so that 
in determining the construction either of 
a policy of insurance against capture, etc., 
or of a warranty against capture, it is 


120 Fowler v. English & S. * Ins. Co. 18 
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necessary to take into account both 
classes of cases. 

It has been observed that in the con- 
struction of this warranty “ ‘capture’ and 
‘seizure’ do not mean the same thing. 
‘Capture’ would seem properly to include 
every act of seizure or taking by an ene- 
my or belligerent. ‘Seizure’ seems to be 
a larger term than ‘capture’ and goes be- 
yond it, and may reasonably be inter- 
preted to embrace every act of taking 
forcible possession either by a lawful au- 
thority or by overpowering forces.” 1 
The word “capture” is not limited to the 
same class of risks as those designated 
by “seizure and detention,” as applying 
to acts of governments only or the taking 
of ships or vessels by belligerents en- 
gaged in lawful war, nor is it so re- 
stricted by a clause of the policy stipu- 
lating that “in case of capture or 
detention the insured shall not have the 
right to abandon therefor until proof is 
exhibited of condemnation or of the con- 
tinuance of the detention for at least 
ninety days.” 15 It will embrace the tak- 
ing of a neutral ship and cargo by a bel- 
ligerent jure belli; also the taking forci- 
bly by a friendly power in time of peace, 
and even by the government itself to 
which the assured belongs.!**. 

Capture by the forces of a rebel gov- 
ernment is within a warranty against cap- 
ture,!*’ and is not a loss by “pirates, rov- 


124 Per Lord net in Cory os few L. 
R. 8 App. Cas. 393, 52 L. J. Q. B. S. 657, 
49 L. T. N. S. 78, 31 Week. Rep. 904, 5 Asp. 
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ers, and assailing thieves” for which the 
insurer would be liable.’* 

Such a warranty is not confined to 
legal capture and seizure, but includes 
any capture in consequence thereof the 
ship is lost to the insured,” and covers 
a case where a neutral vessel is fired upon 
and sunk by a belligerent.’ 

Whether the forcible taking possession 
of a vessel by officers of the government 
with the purpose of employing it in the 
government service is within such a war- 
ranty, is still an open question.™ 

A taking possession of the vessel for 
the purpose of plundering the cargo and 
without any intention of keeping the ship 
constitutes a seizure within the mean- 
ing of the warranty. 

A difficulty is presented where a vessel 
or cargo warranted free from capture, 
seizure, or detention is lost after capture 
by operation of one of the perils insured 
against. In such case it has been held 
that notwithstanding the possibility that 
the vessel may be released by the prize 
court, there is a total loss from the mo- 
ment of capture terminating the insur- 
ance, and accordingly that the insurer is 
not liable for the loss of the ship by ship- 
wreck while being navigated toward a 
court of prize. And a clause limiting 
the right to abandon in case of capture 
until proof of condemnation or until the 


182 Tohnston v. Hogg, 53 L. J. Q. B. N. S. 
343, L. R. 10 Q. B. Div. 432, 48 L. T.N. S. 
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ture is a total loss, subject to be defeated by a 
recapture, or relinquishment, uniess the as- 
sured, in case he is insured against capture, 
abandons before notice of the defeasance. Con- 
sequently, until such defeasance the vessel is 
a total loss to the assured. It being so, he 
has no concern with what happens to the 
vessel during the continuance of the cap- 
ture, for it harms him not. Therefore, if he 
warrants free from capture, and the vessel 
is lost by capture, he cannot hold the as- 
surer for a total loss on the peril assured 
against, happening during capture; for the 
vessel has not been lost to him by that peril, 
but by the capture.” 
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detention has continued ninety days can- 
not be construed as extending the insur- 
er’s liability to a time subsequent to the 
capture, where the risk of capture is ex- 
cepted by the terms of the contract.™ 

So where, it being difficult to take a 
captured vessel into port as a prize, her 
captors burned her, the capture of the 
vessel, and not the fire, is the efficient and 
prevailing cause of the loss.™. 

Nor is the insurer liable though the 
policy stipulates that in case of capture 
the usual sea risk shall continue, where 
the immediate and proximate cause of 
the loss was the negligent act of the 
captors in mooring the vessel in a dan- 
gerous and exposed situation where she 
was injured by several vessels running 
foul of her.1% 

It has been held that the loss of a 
ship by wreck while on her way to port 
in charge of a prize master was not the 
immediate and necessary effect of the 
capture so as to render an insurer against 
capture liable, where, by the terms of the 
policy, such liability was not to arise 
until condemnation or ninety days after 
capture.487 

Another difficulty is presented where 
property warranted against capture is 
lost in an endeavor to avoid capture, or 


where capture is a consequence of a peril 
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insured against. In such case the diffi- 
culty is solved by determining which of 
the two perils, the one excepted or the 
one insured against, is the proximate 
cause of the loss. The consensus of 
opinion is that the capture is the effi- 
cient and prevailing cause, and that the 
insurer is not liable."* 

But where a vessel in which the goods 
insured were carried is driven aground 
in such a situation that, assistance being 
lacking to take the cargo off, it becomes 
a constructive total loss, a warranty free 
from capture and seizure does not ex- 
onerate the insurer from liability, al- 
though while aground the cargo is seized 
as a prize. 

Where a ship to avoid seizure runs to 
sea before she is properly loaded, and 
is in consequence obliged to go to a port 
out of the direct course of the voyage in- 
sured, a warranty against capture and 
seizure in port will exonerate the under- 
writers from liability by a subsequent 
loss by shipwreck. 

Where a vessel is driven by a gale upon 
the enemy’s coast and there captured, the 
proximate cause of the loss is the cap- 
ture, and not the gale, since the loss 
would not have occurred had the vessel 
been driven upon a friendly coast. 

(To be Continued.) 
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A Certain Fundamental Difference in 
Viewpoint Between Law and Equity 
as Illustrated by Two Maxims 


BY HON. CHARLES D. FRIERSON 
of Jonesboro, Ark. 
[Ed. Note—This interesting and valuable paper was read before the Arkansas Bar Association in June 1915] 


N THIS intensely 
practical age, when 
every lawyer feels 
constrained to cite 
the very latest “gray 
mule” case as an au- 
thority, it is some- 
times a relief to 
stray back into those 
principles which are 
the foundations of all cases; and this is 
my excuse for addressing you upon 
certain maxims. It is not safe to rest 
your case on maxims; all of them are 
true only in a broad, general sense; yet 
the wisdom of the ages is packed in them, 
and if you know well the maxim, you 
can better choose your authorities. And 
before you decide that this discussion is 
not practical, put it to the test in the 
next case where you are doubtful of the 
remedy. 


Importance of Maxims. 


The fashion of ignoring maxims is a 
late development; the early lawyers laid 
great stress upon them. Said they: “A 
maxim is a proposition to be of all men 
confessed and granted, without proof, 
argument, or discourse.” “Where the 
law is deficient, the maxim rules:” “A 
maxim needs no proof; it is proof.” For 
other references, see 2 Bouvier’s Law 
Dict. Rawle’s 3d Rev. p. 2122. But the 
analytic jurists, who seek to remould the 
common law “nearer to their heart’s 
desire,” find it difficult to place the max- 
ims therein; and it is now the custom 
to minimize their importance. But they 
are “the fruitful germs of the law;” 
and “out of the old fields must come 


the new corn.” The common law was 
not built analytically; it “just growed.” 


The Difference in Viewpoint between 
Law and Equity. 


It has been a matter of frequent com- 
ment that when law courts undertake the 
administration of equity, the tendency 
is to obliterate equitable principles. 
Lord Eldon remarked as much in Cooth 
v. Jackson, 6 Ves. Jr. 39. It is observed 
in American Law Review, December, 
1914, vol. 48, p. 829, that under the 
influence of the Austinian school of 
jurists and prevailing methods of legal 
education, the distinction between law 
and equity is becoming lost, and the lib- 
eral principles of equity are being super- 
seded by the harsh doctrines of the law. 
Mr. Pomeroy in the introduction to his 
work on Equity, states it was the hope 
of those who framed the code of pro- 
cedure that the principles of equity 
would thereunder assume precedence; 
but that experience has proved the con- 
trary, and purely legal rules were taking 
the place of equitable doctrines, and that 
this tendency would continue till checked 
by legislation giving equity the prefer- 
ence, or by a revival of the study of 
equity. Why is it that when powers 
at law and in equity are conferred on the 
same court, the law gradually tends to 
obliterate the doctrines of equity? 

Among many other reasons, I suggest 
the following, not yet referred to: That 
there is a fundamental difference in view- 
point between the two courts, the law 
having always viewed an action as a 
test of a juridical right asserted, while 
equity has always viewed a suit from 


403 





404 


the standpoint of the wrong presented 
for investigation. 

This distinction seems to me plain, 
fundamental, inevitable from the history 
of the two courts, one that will cast a 
light on the precedents of chancery as 
compared with those of the law; yet I 
cannot find it specifically referred to by 
any writer. It is necessarily to be in- 
ferred from many books; it is directly 
mentioned by none. Therefore I must 


digress at times to clear away miscon- 
ceptions that might seem authorities 
against my contention. 


The Legal Maxim. 


The common law at an early day 
adopted a maxim, Ubi jus, ibi remedium, 
“Where there is a right, there is a rem- 
edy.” Up to quite modern times the law 
was considered the perfection of human 
reason, and its every proposition was 
defended as rational, no matter how oth- 
erwise it might seem. This was partic- 
ularly true of maxims. It was not 
debatable, therefore, that there was a 
remedy for every right. At one time 
this was measurably true, the rights 
being few and simple. But the common 
law crystallized by a process which Maine 
in his great work on Ancient Law has 
explained. Under the clan system in 
all primitive law, while ignorance pre- 
vailed and writing was a mystery, any 
change of status analogous to what we 
now recognize as a transfer of property 
was always evidenced by certain con- 
ventionalties, not only to propitiate the 
gods, but also to fix in memory the fact 
of change or transfer ; survivals of which 
ceremonies appear in the livery of seisin 
of the common law, and in the mancipa- 
tio of the Romans. The judgments of 
the chieftain were considered themistes, 
messages, or decrees of the gods, the 
judge being merely the conduit for their 
decision. Thus primitive trials, and the 
evidence therein, were religious cere- 
monies to invoke the gods, and as such 
they tended to become fixed, rigid, and 
formal, and the formality persisted long 
after the abandonment of the religious 
feature. In historic times, the actio sac- 
rimenti at Rome (Sandar’s Justinian 
Inst. Intro. § 94), and the ordeals and 
trial by combat in England, are lingering 
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illustrations of this conception of a trial 
as an appeal to heaven. Coupled with 
this natural tendency of primitive law 
to become rigid, we have in England 
the unique influence of stare decisis, the 
worship of precedents, and to crown the 
inelastic structure a highly artificial sys- 
tem of pleading was imported with the 
Normans from a French school of philos- 
ophers. Green in his History of the 
English people (book 3, chap. 4, Time 
of Edward I.) observes of the influence 
of precedent: “But it threw a terrible 
obstacle in the way of the actual redress 
of wrongs. The increasing complexity 
of human action as civilization advanced 
outstripped the efforts of the law. Some- 
times ancient custom furnished no re- 
dress for a wrong which sprang from 
modern circumstances. Sometimes the 
very pedantry and inflexibility of the law 
itself became in individual cases the high- 
est injustice.” 

What, then, was the attitude of law- 
yers, who must accept as true that where 
there is a right, there is a remedy? Their 
vindication of the maxim is a queer 
example of purely verbal reasoning. 
Said they: “Where there is a right, 
there is a remedy; therefore where there 
is no remedy, there cannot be any right.” 
They satisfied verbal logic, and vindi- 
cated the maxim by further narrowing 
the meaning of “right.” It had never 
meant more than a juridical right, or 
one capable of enforcement in a court; 
they further limited it to include only 
such a right as was already clothed with 
a remedy, under existing precedents. 
Mr. Street observes, in Foundations of 
Legal Liability, vol. 3, p. 48, “The word 
ius in this maxim is given a meaning 
exactly coextensive with that of re- 
medium. Legal theory as to the rela- 
tion between the two elements is thus 
shut up within the limits of a convertible 
formula whose subject and predicate are 
coextensive.” So clearly is this true 
that the word “tort” cannot be defined 
without a reference to the remedy. Hale, 
Torts, p. 2. 

The ordinary courts thus fell short 
of administering justice. The judge be- 
came an umpire as to pleadings and prac- 
tice only. The defendant could not ask 
any relief by counterclaim or otherwise, 
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yet he had all the advantage of position, 
—potior est conditio defendentis,—and 
could compel plaintiff’s right of action 
to run the gauntlet, and could prepare for 
it many traps and pitfalls. If the mined 
channel was successfully navigated, the 
reward was a judgment, one of only two 
kinds, either for the recovery of specific 
lands or chattels, or for the recovery of 
money. The judgment was either in 
favor of plaintiff or for the defendant, 
was unqualified, and no collateral matters 
could be adjusted. According even to 
Coke, “The prosecution of the law is a 
grievous vexation; the execution of the 
law crowns the work.” ? 


The Consequent Growth of Equity. 


Maine, in his Ancient Law, proves 
that in adapting itself to the advance of 
civilization, the science of law proceeds 
by three historic steps: Fiction, equity, 
legislation. A legal fiction in England 
hastened the second step,—the growth 
of equity; for after the Norman con- 
quest the English lawyers ignored the 
slow growth of the customary law by 
adopting a fiction that the king was the 
source of all judicial power. His council 
they considered a tribunal of justice, and 
the ordinary courts were emanations 
therefrom; and there yet remained in 
the king a remnant of judicial power un- 
der the prerogative of grace. The chan- 
cellor, always in those times a priest, 
was “keeper of the king’s conscience,” 
and he had charge also of the great seal, 
which must be attached to all writs 
whereby actions could be lodged in the 
ordinary courts. This apparently acci- 
dental juxtaposition of the king’s con- 
science and the king’s great seal—due to 
the fact that only priests were then suffi- 
ciently educated to keep records— had 


1 Those who maintain that the common law 
was flexible refer to the opinion of Lord Holt 
in Ashby v. White, 2 Ld. Raym. 938; 1 Smith, 
Lead. Cas. 464, saying: “If the plaintiff has 
a right, he must of necessity have a means to 
vindicate and maintain it, and a remedy if 
he is injured in the exercise or enjoyment 
of it, and indeed it is a vain Thing to imagine 
a right without a remedy, for want of right 
and want of remedy are reciprocal.” But 
even this case supports my theory of the 
difference in viewpoint, because Lord Holt 
first elaborately establishes the existence of 
a legal right, before inquiring into the remedy. 


a remarkable influence on the develop- 
ment of equity. Bouvier’s note to 2 
Bacon, Inst. 685. If the proposed ac- 
tion had no precedent, or if damages 
would not adequately compensate, then 
the only relief of the suitor was to peti- 
tion the king for relief under the pre- 
rogative of grace. As most of such mat- 
ters involved fraud, and other “matters 
of conscience,” the king usually referred 
them to the chancellor, particularly since 
the chancellor was also custodian of the 
great seal, and could sometimes issue a 
writ out of chancery directing the ordi- 
nary courts to hear the case. But the 
law courts began to decide on the suffi- 
ciency of writs; and, furthermore, it was 
recognized that in many cases the strict- 
ness of the law was the greatest wrong— 
that too being expressed in a maxim: 
Summum jus, summa injuria, or, freely 
translated, “Right too rigid hardens into 
wrong.” Two things of great import- 
ance to chancery occurred in the time of 
Edward First: One, that the king or- 
dered that all matters of grace and mat- 
ters touching the great seal be referred 
directly to the chancellor; the other was 
the passage of the statute of Westmin- 
ster Second, providing that upon new 
facts new writs could issue im consimili 
casu, or in cases similar to those already 
covered by precedents. The law judges 
could have extended their remedies, and 
thus could have greatly limited the jur- 
isdiction of chancery by a liberal con- 
struction of this siatute. But it was a 
hundred years after the passage of the 
act before the judges showed an appre- 
ciation thereof by permitting a certain 
elasticity to actions on the case framed 
thereunder. Meantime it was too late 
to clip the wings of equity; for, enter- 
ing thoroughly into the spirit of the act, 


But his opinion was a dissenting one against 
three other judges, though the case was sub- 
sequently reversed. The opinion was deliv- 
ered about the year 1700, long after the ma- 
turity of the court of chancery. After all, 
the only remedy ever granted the plaintiff was 
a judgment for nominal damages to vindi- 
cate his right to vote. The action was not 
an original common-law form, but was an 
action on the case, one of the few new actions 
given elasticity under the statute in consimili 
casu. Finally, the point actually determined, 
of the liability of an election judge, has been 
greatly modified by later cases. 
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the chancellors thereafter used with great 
freedom the writ of subpcena (formerly 
the means of summoning before the 
king’s council) to bring suitors into chan- 
cery, and there to administer complete 
relief according to conscience and the 
principles of natural justice, without ref- 
erence to the ordinary courts. Bouvier’s 
note, supra; Co. Inst. “Chancery ;” Bisp- 
ham, Eq. 5th ed. p. 15. 


King Petitioned for Redress of Wrongs 
Only. 

But, mark you, the king was never ap- 
pealed to merely for the establishment 
of a right; but only forthe redress of 
some wrong or injury. Subjects injured 
by the strictness of the common law, the 
summa injuria, were pleading with the 
king as the fountain of justice to relieve 
the wrongs committed by his courts. 
Others were praying for the redress of 
wrongs newly invented, for which the 
courts had no precedents, and over which 
they refused to entertain jurisdiction. 
Van Zile, Eq. Pl. & Pr. 1; Green’s His- 
tory, English People, supra. If there 
was a right in the sense then known to 
the science of the law, the ordinary courts 
adjudged it, and there was no need of 
appeal to the king. Thus in the infancy 
of equity it dealt with moral wrongs, 
outside the scope of the jurisprudence 
of that age. And even to-day there must 
be a trace of this element; there must 
be an irreparable injury not elsewhere 
remediable, to justify a resort to chan- 
cery. 


Wrongs Not Then Limited to Viola- 
tion of Legal Rights. 


The modern lawyer thinks of a wrong 
as consisting solely of the violation of 


a right. The common law, even in Brac- 
ton’s time, through the influence of the 
legal maxim, had the same conception, 
and then defined the right in terms of 
the remedy. The analytic jurists must 
start their classification on some fixed 
basis; and for this basis they take the 
idea either of right or of duty. Holland, 
Jur. 11th ed. pp. 15, 87. But, as Mr. 
Street points out in his Foundations of 
Legal Liability, the conception of a 
wrong historically precedes that of a 
right ; the conception of a right is the last 
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one to be recognized in historical juris- 
prudence. With this conception, which 
is that of an advanced system, the ana- 
lytic jurist starts, and thus he reverses 
the natural order. For the construction 
of a code, his system is splendid; but for 
the practical understanding of our juris- 
prudence, as it is, the historical plan is 
sometimes the better. Conceding the 
value of the work of the analytic jurists 
as a foundation for legislation, let us not 
therefore assume that the early chancel- 
lors adopted his view that wrongs were 
merely the violation of recognized rights ; 
else we will sadly misunderstand the 
wonderful growth of equity. In chan- 
cery, even the failure of the law courts 
to give an adequate remedy was treated 
as a wrong, and further remedies were 
devised ; certainly this was not the vio- 
lation of a legal right, for the right in- 
volved was the very creature of the law. 
If you go back to the first cases, you 
will find underlying every doctrine and 
every remedy of equity the recognition 
of some moral wrong, consisting of 
some act or omission contrary to the 
natural sense of justice of mankind. 
True, in later ages, adopting the analogy 
of the law, and becoming permeated with 
the analytic spirit, chancery has fixed 
the general nature of the wrongs over 
which it will assume jurisdiction, and 
has segregated equitable rights to cor- 
respond with them. But in the early 
days of chancery, and even to-day it is 
the glorious tradition of that court that 
it exists not for the mere vindication 
of rights, but for the redress of wrongs 
in an adequate manner. See Pierce v. 
Swan Point Cemetery, 10 R. I. 227, 14 
Am. Rep. 667; Watson v. Wolff-Gold- 
man Realty Co. 95 Ark. 18, 128 S. W. 
581, Ann. Cas. 1912A, 540. 


Authorities upon the Difference in 
Viewpoint. 

No one will deny that in the law court 
it is the right that is investigated, and 
upon which the remedy is based, and I 
need not cite authorities for that. But 
see 1 C. J. 985. The only new thought 
I am suggesting, or forgotten thought I 
am reviving, is that in equity it is differ- 
ent, and that equity looks from the 
standpoint of the wrong, not the right. 














And while you will find that distinction 
breathing from every good text book 
and from the opinions of all the great 
chancellors who founded the system, yet 
the fact that apparently it has not in 
so many words been referred to as a 
distinction renders it necessary that I 
cite a few authorities. 

In Reports in Chancery published in 
1693, appears an elaborate and interest- 
ing “Vindication of the Jurisdiction of 
the High Court of Chancery,” wherein 
the author observes: “And what other 
use could there be of that court, or of 
a chancellor, but to relieve the distressed, 
to defend the weak, to be a refuge for 
the wronged, and to loose the wicked 
bands wherewith the poor guiltless man 
was oppressed by the rigour of the laws. 

Pomeroy (1 Pom. Eq. Jur. 3d ed. § 
50) cites from Year Book of 7 Henry 
VII. folio 12, in the year 1491, a case 
before Chancellor Morton, Archbishop 
of Canterbury, wherein it was argued 
that he was without jurisdiction because 
upon the facts the common law admitted 
no right and gave no remedy. The 
chancellor replied: “It is so in all cases 
where there is no remedy at the common 
law and no right, and yet a good remedy 
in equity.” 

But the case best illustrating my theory 
is quoted by Mr. Bispham from Year 
Book of 4 Henry VII. Hilary Term, pp. 
4, 5, which would be the year of 1488. 
“A subpoena in chancery was sued for 
this. There were two executors, and 
one without the consent of his com- 
panion released to a man who was in- 
debted to their testator, and it was sur- 
mised that from this cause the will of 
their testator could not be performed, 
and a subpoena was sued against the 
executor who released, and the man to 
whom the release was made, etc. Fineux 
said that this was not remediable, for 
each executor had entire power by him- 
self, and one can do all that his com- 
panion can do, and so the release made 
by him is good, etc. Chancellor: No 
man may leave the court of chancery 
without a remedy, and it is against rea- 
son that one executor should have all 
the goods and make a release alone. 
Fineux: Sir, if no one may leave without 
a remedy, then no one need go to con- 
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fession; but, sir, the law of the land is 
for many things, and many things are 
to be sued here which are not remediable 
at common law, and a considerable num- 
ber are in conscience as between a man 
and his confessor, and so is this thing, 
etc. The chancellor replied: “To make 
a remedy for such a thing is well done 
according to conscience.” 

Here is shown definitely the legal 
viewpoint: “There is no remedy, and 
no recognized right,” answered from the 
equitable viewpoint, “But there is a moral 
wrong, and equity will devise a remedy.” 
In this case also appears the original 
form of the equitable maxim regarding 
remedies, as will be shown later. 

Even Coke the great defender of 
common law against equity, conceded 
chancery jurisdiction over three matters : 
Fraud, mistake, and things of confidence, 
suits for which always involved an ele- 
ment of moral wrong. 

Lord Chancellor Talbot said: “It is 
the business of the chancery court to 
relieve against all offenses against the 
law of nature and the law of reason.” 

Pomeroy (1 Pom. Eq. Jur. 3d ed. § 
46, note) collects a number of authori- 
ties to show that the early chancellors 
considered their jurisdiction bounded 
only by conscience; all of which are 
equally in point as proving that their 
minds were directed to the redress of 
wrongs. 

In Pierce v. Swan Point Cemetery, 10 
R. I. 227, 14 Am. Rep. 667, it is said: 
“The very origin of equity at Rome and 
in England was that there was a wrong 
for which there was no remedy, or no 
adequate remedy, at law.” 

In the chapter from Green’s History 
of English People cited above, that great 
author clearly shows his belief that equity 
was invoked to relieve wrong, hardship, 
and injustice. 

The classification of Lord Redesdale 
(quoted in 1 Story, Eq. Jur. § 32) is 
generally accepted as covering the field 
of equitable jurisdiction. Under his first 
heading, he places the concurrent and 
auxiliary jurisdiction of equity; under 
his second and third headings he places 
the exclusive jurisdiction; and as he 
passes from the one to the other, note 
how his viewpoint shifts from a consid- 
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eration of rights to a consideration of 
wrongs. Said he: “The jurisdiction of 
a court of equity is to be exercised: (1) 
Where the principles of law by which 
the ordinary courts are guided give a 
right, but the powers of those courts are 
not sufficient to afford a complete rem- 
edy, or their modes of procedure are 
inadequate for that purpose; (2) where 
the courts of ordinary jurisdiction are 
made the instruments of injustice; and 
(3) where the principles of law by which 
the ordinary courts are guided give no 
right, but upon the principles of univer- 
sal justice the intervention of judicial 
power is necessary to prevent a wrong, 
and positive law is silent.” Citations 
could be multiplied, but space is lacking. 


Confusion in Terms in Treatment of 
Equitable Maxim. 


Assuming as true my theory that 
equity regards the wrong, let us examine 
in its light the extraordinary confusion 
manifest in the treatment of the equitable 
maxim,—a confusion due largely to the 
adoption of the legal conception in its 
consideration. Pomeroy, the greatest of 
equity jurists, observes: “This principle 
(Equity will not suffer a wrong with- 
out a remedy), which is the somewhat 
restricted application of the more com- 
prehensive legal maxim Ubi jus, ibi re- 
medium—wherever a legal right has been 
infringed, a remedy will be given,—is 
the source of the entire equitable juris- 
diction, exclusive, concurrent, and auxil- 
iary. Equity cannot interfere to 
give any remedy, unless the right in 
question, the invasion of which consti- 
tutes the wrong complained of, is one 
which comes within the scope of jurid- 
ical events, rights, and duties.” 1 Pom. 
Eq. Jur. 3d ed. §§ 423, 424. For illus- 
tration, he gives only those cases where 
equity gives a remedy for a newly cre- 
ated statutory right. 

In 16 Cyc. 133, apears: “Equity will 
not suffer a wrong to be without a rem- 
edy. This maxim includes the whole 
theory of equitable jurisdiction, that it 
affords relief wherever a right exists and 
no adequate remedy at law is available. 
‘ In accordance with this maxim, 
where a statute creates a new right 
which cannot be adequately enforced at 
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law, equity will contrive new remedies 
to enforce it.” To a similar effect is 
Am. & Eng. Enc. Law. 

It will be noticed that these writers. 
treat the words “right” and “wrong” as- 
though they were interchangeable words. 
It is apparent that unless they specifically 
include equitable rights never recognized 
elsewhere, they thus limit the maxim to 
an identity with the legal form. But if 
identical with the legal maxim, it could 
never be (as they say, however, it is) 
at the foundation of the “entire jurisdic- 
tion of equity.” It could only cover 
the first class mentioned by Lord Redes- 
dale, the field of concurrent and auxil- 
iary jurisdiction; it could not thus cover 
his second and third classes, the field 
over which equity assumed exclusive 
sway. Mr. Pomeroy is certainly in error 
in translating the legal maxim as mean- 
ing that where a right exists a remedy 
will be given; the law courts uniformly 
construed it to mean, “a remedy already 
exists.” Equity was the tribunal that 
invented remedies, as no one has so 
clearly shown as Mr. Pomeroy. And if 
the maxim does include “the whole field 
of equitable jurisdiction,’ then it cer- 
tainly is not a “restricted application of 
the more comprehensive legal maxim,” 
but is broader and more comprehensive 
than the legal maxim ever was. * 

But at least these writers do use the 
proper form of the equitable maxim. It 
is strange that so many writers, though 
discussing always the wrong, yet phrase 
the maxim: “Equity will not suffer a 
right to be without a remedy.” Yet 
Francis on Maxims, Bispham on Equity, 
Black’s Law Dictionary, the Century Di- 
gest system, and some others adopt this 
form. If the word “right” is used, the 
legal form of the maxim ought to be 
used. The clause “Equity will not suf- 
fer” adds nothing to its force, and, be- 
sides, does not harmonize well with the 
word “right,” though well fitted to go 
with the word “wrong.” Our own court 
used this form in Driver v. Jenkins, 30 
Ark. 123, but adopts the better form in 
95 Ark., as will appear later. 

To fit their narrow views of the equit- 
able maxim, or their broad views of the 
legal maxim, it is quite customary for 
writers to translate Ubi jus, ibi reme- 
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dium incorrectly. In Eaton on Equity 
it is translated, “Equity will not suffer 
a wrong without a remedy,” at least one 
is put in parenthesis after the other. In 
Broom’s Legal Maxims, and in Hughes 
Datum Posts of Jurisprudence it is trans- 
lated, ““Where there is a wrong, there is 
a remedy.” The floundering in language 
caused by attempting to treat the maxim 
of equity as identical with that of the 
law is illustrated in 1 C. J. § 93, p. 983. 
Simkin’s Federal Equity Suit words 
the equitable maxim: “Equity will find 
a remedy for every wrong,” and to sup- 
port it cites Southern California R. Co. 
v. Rutherford, 62 Fed. 797, which case 
uses only the legal form, Ubi jus, ibi re- 
medium, which it says, however, is the 
“boast of equity;” and after discussing 
solely the wrong and hardship involved, 
gives a remedy for the wrong. But in 
Powers’s Appeal, 125 Pa. 175, 11 Am. 
St. Rep. 882, 17 Atl. 254, the court of 
Pennsylvania (which state had refused 
equitable powers to its courts for the 
first hundred years of their existence) 
gravely holds: “The maxim of the com- 
mon law that wherever there is a right, 
there is a remedy for its infraction has 
never been adopted by courts of equity.” 


The Original Form of the Equitable 


axim. 


Thus, some writers treat the maxim 
as identical with that of the law, and 
word it identically ; some treat it as sub- 
stantially identical, and word it very 
differently. The illustrations given are 
always taken from the concurrent and 
auxiliary jurisdictions of equity. Yet 
in strong general terms the writers all 
consent that the maxim is at the founda- 
tion of the entire jurisdiction of equity, 
including the exclusive jurisdiction. Let 
us therefore quit the rivulets and “seek 
the fountains ;” let us seek the original 
form of the maxim. 

The earliest citation I can find for the 
original form of the maxim is contained 
in the great case of the Earl of Oxford, 
1 Ch. Rep. 5; 1 White & T. Lead. Cas. 
in Eq. 7th ed. p. 730, wherein Lord Elles- 
mere said: “First, The law of God 


speaks for the plaintiff; second, equity 
and good conscience speak wholly for 
him; third, nor does the law of the land 


speak wholly against him, but that and 
equity ought to go hand in hand in mod- 
erating and restraining all extremities 
and _ hardships. . And equity 
speaks as the law of God speaks. Yet 
you would silence equity, because, first, 
you have a judgment at law, and second, 
because that judgment is upon statute 
law. To which I answer, first, as a right 
in law cannot die, no more can an equity 
in chancery die, and therefore ‘Nullus 
recedat e cancellaria sine remedio’ (No 
one may leave the court of chancery 
without a remedy) Year Book 4 Edward 
IV. lla.” The fourth year of Edward 
IV. would be 1464. 

In an earlier paragraph I quoted in 
full an important case from Year Book 
of 4 Henry VII. Hilary Term, pp. 4, 5, 
the year 1488, giving the same form for 
the maxim. 

The earliest form for the equitable 
maxim was, therefore: “No one may 
leave the court of chancery without a 
remedy,” or, as it may otherwise be 
translated, “Let no one leave the court 
of chancery without a remedy.” The 
early chancellors meant simply this: For 
all actions the ordinary courts would ad- 
judicate, a writ out of chancery would 
issue lodging the action in those courts; 
for all other matters whatsoever, the 
writ of subpcena, returnable solely to 
chancery, would issue, and chancery 
would grant relief according to the prin- 
ciples of natural justice, or conscience. 
Bouvier’s note to 2 Bacon, Inst. p. 685. 


Source of Confusion. 


In a later and more analytic age, those 
judges best visioning the fact that equity 
dealt with wrongs used the proper form: 
“Equity will not suffer a wrong without 
a remedy,” and this is now the form used 
by the weight of authority, including 
Pomeroy, Cyc., the Am. & Eng. Enc. 
Law, 2d ed., the Supreme Court of the 
United States, and by our own state in 
its later cases. But those most thorough- 
ly saturated with the theory that a wrong 
is only the violation of a right adopted 
a corresponding form,—either using 
frankly the legal form of the maxim, or 
else a phrase of exactly similar import, 
“Equity will not suffer a right without 
a remedy.” This phrase has received a 
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wide vogue for the further reason that 
in this age of legislation the most fre- 
quent need of the maxim to justify a 
new remedy occurs in those cases where 
new statutory rights are created; and to 
cover such remedies the legal form of 
the maxim would do as well as any other. 
But the legal form of the maxim could 
never have covered the field of the ex- 
clusive jurisdiction of equity. It was 
only by looking at the wrong involved 
that equity in its formative period could 
have devised the principles and remedies 
which rendered it an efficient instrument 
for justice. Had the early chancellors 
adopted the substance of the legal max- 
im, they would under the principle, 
“Equity follows the law,” have taken it 
subject to the terrific handicap of the 
narrow legal construction. Had they at- 
tempted under substantially the legal 
form of the maxim to create the new 
remedies and rights they did create, they 
would have invited another conflict with 
the law courts, a thing which the chan- 
cellors always avoided. But under the 


principle, “Equity will not suffer a wrong 


without a remedy,” or under the still 
broader principle, “No one may leave the 
court of chancery without a remedy,” 
the chancellor could politely recognize in 
words the complete regularity of a judg- 
ment at law, and yet prevent its enforce- 
ment because of “the hard conscience of 
the party.” 


Practical Effects of Difference in View- 
Point. 


Returning to my theme: Law views 
every suit from the standpoint of the 
right alleged, and as a test of the exist- 
ence of that right. The law may not give 
an adequate remedy for every right; but 
certainly it gives none at all unless there 
is an established right. Equity, how- 
ever, views every suit from the stand- 
point of the wrong involved, and as a 
proceeding for the redress of any wrong 
growing out of the transaction. The 
establishment of the right is a primary 
feature at law; it is secondary in equity; 
and in the early days the only right es- 
tablished in chancery was the right to 
have the wrong corrected. But to say 
that equity views every suit from the 
standpoint of the wrong asserted must 


Case and Comment 


not be construed to mean that equity 
favors the plaintiff. As a matter of fact, 
equity was the first court to allow the 
defendant any relief in the same suit, 
was the first to require that plaintiff do 
equity as a condition of relief, and the 
first to permit the defendant to set up 
estoppel by reason of inequities in plain- 
tiff’s conduct. The court of equity main- 
tained an open mind for the redress of 
the proximate wrong, no matter who 
committed it. 

Of all men, lawyers ought to be most 
familiar with the wide divergence in re- 
sults in reasoning from different view- 
points ; that is the specialty of the profes- 
sion. Many good advocates can actually 
change their real opinions with a change 
in their employment. We all know how 
quickly a lawyer who has been defending 
criminals can change his opinion of the 
technicalities of the criminal law when 
he becomes prosecuting attorney. A: 
trench in the battle-line of Europe is a 
strangely different thing when ap- 
proached from the front, from what it 
is when approached from the rear, yet 
it is the same trench. The entire con- 
tract of employment presents a totally 
different aspect to the person employed 
from that which it presents to his em- 
ployer. German “Kultur” must be some- 
thing different to its inventors from 
what it seems to the rest of the world. 
In every field of activity of the human 
mind, the point of view modifies, colors, 
and affects the conclusion. 

Just so, then, if we treat an action 
at law as a means of testing the actual 
existence of a right asserted, constitute 
ourselves critics of that right, try to clas- 
sify it and put it in its own proper pigeon- 
hole; consider it always in the light of 
the question: “Is this a fixed, definite, 
legal right, according to our precedents ? 
—then we may evolve the common-law 
actions of trespass, covenant, debt, and 
the like, with their profert and oyer, and 
their faial effects of a variance. We may 
evolve something like the common-law 
system of pleadings, intending it as a 
sort of chemical experiment to burn up 
everything that is not the pure gold of 
a right. Certainly the tendency under 
this process will be to constitute the es- 
tablishment of the existence of the right 















as the thing of prime importance, the 
question of what remedy shall be given 
for its breach becoming incidental. Pos- 
session of the thing sued for, or a judg- 
ment for money, being the simplest forms 
of remedy, and doing as well as any 
others to decorate and vindicate the vic- 
torious right, therefore remained the 
only remedies offered by the common 
law. 


On the other hand, if we view the suit 
steadily from the standpoint of the wrong 
alleged, and put the question: “Has a 
wrong been committed, and if so, how 
can it best be remedied ?’—then we may 
have the equitable liberality of amend- 
ments, the equitable search of an oppo- 
nent’s conscience for evidence against 
him, the equitable willingness to give 
even the defendant relief for his wrongs 
in the same suit, and other equitable 
principles and remedies which have so 
enlightened the jurisprudence of the 
world. And looking at the suit from 
the standpoint of the wrong, the question 
of its proper remedy and correction does 
not become dwarfed in perspective, but 
looms ever larger. A right may be vin- 
dicated by a judgment for damages; but 
the correction of a wrong always sug- 
gests to the conscience some process by 
which the wrong may be expunged; by 
which the parties may be put in the same 
position they occupied before the wrong 
was committed. Naturally it follows that 
if there be a wrong threatened, the 
obvious remedy is to prevent its consum- 
mation by injunction. From this concep- 
tion, how naturally do all the remedies 
of equity flow; each was the prac- 
tical and obvious device of some chan- 
cellor not to vindicate a right, but to 
correct and cure a wrong, hardship, or 
injustice. In order to procure the elas- 
ticity required of remedies to right 
wrongs, equity treats that as done which 
ought to be done; disregards form; acts 
upon the person, and acts specifically. 
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And on account of this difference in 
viewpoint, the precedents, the traditions, 
the mental attitude, the entire manner 
of reasoning of the two courts, differ 
from each other; they approach a state 
of facts from opposite angles. The rea- 
soning of equity founded on the wrong 
is as different from that of law founded 
on rights as is the Earl of Oxford’s case, 
supra (or Garth v. Cotton, 1 Dick. 183) 
from Ashby v. White (footnote 1). 
Therefore, even when law courts are 
given equitable powers, they exhibit a 
tendency to construe them according to 
common-law precedents, to “look at 
them through common-law lenses ;” and 
it may be doubted whether the fullest 
benefit of the principles of equity has 
ever been attained under the amalga- 
mated system.? 


Cases Illustrating Viewpoint. 


However, many of the courts having 
the amalgamated system also prove the 
correctness of the theory of a difference 
in viewpoint. For instance, in Pierce v. 
Swan Point Cemetery (a Rhode Island 
case in equity) 10 R. I. 227, 14 Am. Rep. 
667, a suit was brought to enjoin the re- 
moval of a body and to compel its res- 
toration to its grave; and reasoning from 
the wrong, the court granted the relief, 
saying the very origin of equity at Rome 
and in England was that there were 
wrongs not remediable at law. On the 
other hand, the same court, in a law ac- 
tion for damages for the unauthorized 
use of a photograph (Henry v. Cherry, 
30 R. I. 13, 24 L.R.A.(N.S.) 991, 136 
Am. St. Rep. 929, 73 Atl. 97, 18 Ann. 
Cas. 1006) put to itself this question: 
“Has a person a right of privacy, for the 
invasion of which an action for damages 
lies at common law?” which question is 
answered in the negative, and therefore 
refused relief, though admitting the 
hardship involved. To the sense of nat- 
ural justice, the facts would justify re- 
lief in both cases if in either.’ 





2While the pretor at Rome exercised both 
legal and equitable jurisdiction, Roman equity 
was a much simpler structure than that of 
England (Maine, Ancient Law, 3d Am. ed. 
chap. 3, p. 43; Sandars, Justinian, lst Am. ed. 
Intro. p. 51), and, besides, the pretor had 
not the English jury system, and in the form- 
ulary actions, the pretor himself superintended 













the pleadings, while in England the suitor 
chose his own writ at his own peril. 

8Here may be a practical application of 
my theory: While the weight of authority 
at law is apparently against the existence of 
a right of privacy, yet in equity, keeping in 
mind the wrong involved, an injunction may 
be granted. As to protection of purely per- 
sonal rights in equity, see 37 L.R.A. 783, note. 
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But the present vital importance of 
the maxim, and the reasoning of equity 
from the standpoint of the wrong, is 
splendidly illustrated by a recent case in 
our own court. In Watson v. Wolff- 
Goldman Realty Co. 95 Ark. 18, 128 S. 
W. 581, Ann. Cas. 1912A, 540, our court 
establishes the modern high-water mark 
in the creation of remedies; holding that 
on account of the injustice and wrong 
involved, equity should take an account 
of damages from waste by the life ten- 
ant’s grantee, impound this amount, and 
invest it, for the benefit of contingent 
remaindermen whose rights have not yet 
accrued. Certainly no legal right exists 
here; no person is yet identified to pos- 
sess such a right. The only authorities 
really relied on are the two maxims: 
“Equity will not suffer a wrong without 
a remedy.” and “Equity regards sub- 
stance rather than form.” * 


Conclusion. 


To sum up: One reason why law and 
equity cannot combine is a fundamental 
difference in viewpoint; law looking 
from the standpoint of the right asserted, 
while equity looks from the standpoint 
of the wrong alleged. If we must put 
it in terms of analytic jurisprudence, we 
might phrase it thus: Law recognizes 
the wrong only by first establishing the 
correlative right to be violated; while 
equity first recognizes the wrong, and 
from it establishes the correlative right. 
In the laboratory of jurisprudence, the 
microscope of the law is always directed 
upon the right; while that of equity is 
always directed upon the wrong. Being 
bound up in their history, this difference 





4 This case is cited in Dempsey v. Davis, 98 
Ark. 570, 136 S. W. 975; Bedford v. Bedford, 
105 Ark. 592, 152 S. W. 129; Evans v. Pettus, 


112 Ark. 572, 166 S. W. 955. I cannot find it 
under “Equity,” either in Crawford or in 
Michie. 


Case and Comment 


permeates the precedents of the two 
courts. 

Courts of justice really exist for the 
administration of practical justice be- 
tween litigants; and in the last analysis, 
for the redress of wrongs, for courts 
do not deal with rights till they are vio- 
lated, and the violation of a right consti- 
tutes a wrong, even according to the most 
analytic jurist. And for the redress of 
wrongs, no one can deny the splendid 
potency of the system administered by 
the court of chancery. It does not at- 
tempt to cover the entire field of the 
law; but in those matters over which it 
does take jurisdiction its principles are 
more nearly in accord with the natural 
sense of justice. In later ages, law courts 
have adopted many principles of equity ; 
the legislative bodies are constantly en- 
acting these principles into statutes; 
equity has become somewhat fixed and 
limited. But let us not forget that the 
court of chancery was the first to ignore 
the absence of a seal; the first to recog- 
nize the discharge of a specialty by any- 
thing less than a specialty; the first to 
permit a recovery on a lost instrument; 
the first to enforce a moral view of pen- 
alties; the first to treat a mortgage as a 
mere lien; the first to hold anyone es- 
topped by his falsehoods from proving a 
contrary truth; the first to recognize any 
ownership in the beneficiary of a trust; 
the first to adopt the doctrine of notice 
now enacted into recording statutes ; the 
first to force parties to testify; the first 
to ignore form for substance; the first to 
disregard all contracts and even judg- 
ments when procured by fraud; and cer- 
tainly the first and the last court in his- 
toric times to devise remedies at all ade- 
quate for the redress of wrongs. 
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BY HENRY W. BULLOCK 
Of the Indianapolis Rar 
[Ed. Note—This is the conclusion of Mr. Bullock's instructive article the earlier portion having appeared in the 
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HERE are many in- 
stances in the com- 
mon law of liability 
without fault.2® A 
husband is liable at 
the common law for 
the torts of his 
wife* A ship is 
liable for ‘the care 
of its sailors. A 

principal is liable for the fraudulent rep- 
resentations of his agent, though made 
without his knowledge.** A master is 
liable for an injury caused by his serv- 
ant to a stranger under the doctrine of 
respondeat superior. ™* A person is liable 
for the spread of fire.® 

The responsibility of common carriers 
and innkeepers are also familiar instan- 
ces, and many others might be given, of 
liability without fault. 


Social Insurance Idea. 


The second theory of workmen’s com- 
pensation is based upon the public needs 
and the public welfare, and assumes that 
the accidents and disabilities which occur, 
arise from contingencies not within the 
control of the parties affected, and have 
so many cumulative and joint causes 
that they have no immediate relation to 
the conduct of the parties. They are 
social in their origin, rather than indi- 
vidual, so that the losses should be spread 
over the entire industry, or to the entire 
members of society, for which society 
should be taxed so as to relieve the social 
and financial shock of those immediately 
affected. And it springs, further, from 
the idea that it is the duty of society to 
relieve misfortune, sickness, and prema- 


20 Chicago, R. I. & P. R. Co. v. Zernecke, 
183 U. S. 582, 587, 46 L. ed. 339, 341, 22 Sup. 
Ct. Rep. 229. 

21 McCarty v. DeBest, 120 Mass. 89. 

22 The Osceola, 189 U. S. 158, 47 L. ed. 760, 
23 Sup. Ct. Rep. 483. 


ture old age, and for this reason the tax 
should be collected for that purpose on 
the law of average, without regard to 
faults or terms of employment. This is 
the theory of state insurance, or social 
insurance. The tax is usually levied 
against industries according to their haz- 
ards, and employers provide the money, 
either by reduction of wages, and thus 
charge it to employees, or by an increase 
in price of commodities, thus charging it 
to the consumers or the public. As com- 
pensation for the payment of such tax, 
employers are relieved from suits at com- 
mon law for damages resulting from in- 
jury, and further benefited by decreased 
tax rates for the care of dependents and 
the suppression of vices resulting from 
social and industrial conditions. 

Chief Justice Marshall in Weston v. 
Charleston, 2 Pet. 449-466, 7 L. ed. 481- 
487, says: “If the right to impose the 
tax exists, it is a right which in its na- 
ture acknowledges no limit.” Cooley on 
Taxation, 2d ed. pp. 124, 125, says: 
“The support of paupers, and the giving 
of assistance to those who, by reason of 
age, infirmity, or disability, are likely to 
become such, is, by the practice and the 
common consent of civilized countries, a 
p:tblic purpose.” 

Justice Brown in Camfield v. United 
States, 167 U. S. 518, 42 L. ed. 260, 17 
Sup. Ct. Rep. 864, says : “The police pow- 
er is not subject to any definite limita- 
tions, but is coextensive with the necessi- 
ties of the case and safeguard of the pub- 
lic interests.”” In the case of Noble State 
Bank v. Haskell, 219 U. S. 104-110, 55 
L. ed. 112-116, 31 Sup. Ct. Rep. 186, 
Ann. Cas. 1912A, 487, 32 L.R.A. (N. S. ) 


23 Haskell v. putes, 152 Mass. 117, 23 Am. 
St. Rep. 809, 25 N. E. 14. 

24 McCarthy v. Timmins, 178 Mass. 378, 86 
Am. St. Rep. 490, 59 N 1038. 

25 Hart v. Western R. — . ‘= 99, = 
Am. Dec. 719; St. a & S. Co. 
Mathews, 165 U.S. , 41 L. ed. “ar 17 Sen 
Ct. Rep. 243. 
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1062, Justice Holmes said: “It may be 
said in a general way that the police pow- 
er extends to all the great public needs. 
It may be put forth in aid of what is 
sanctioned by usage, or held by the pre- 
vailing morality or strong and preponder- 
ant opinion to be greatly and immediate- 
ly necessary to the public welfare.” 

The courts thus recognize that public 
sentiment must make law, and that courts 
must yield to the prevailing morality of 
the times. The present need is a judi- 
ciary springing more directly from the 
people, and having a better understand- 
ing of present-day problems. The judge 
who sits only in cloistered halls, and 
draws his sole inspiration from narrow 
maxims of the past, must be supplanted 
by administrative forces who recognize 
changing business conditions and social 
needs. 

Justice Brewer in Re Debs, 158 U. S. 
564, 39 L. ed. 1092, 15 Sup. Ct. Rep. 
900, says: “Constitutional provisions do 
not change, but their operation extends 
to new matters, as the modes of busi- 
ness and the habits of life of the peo- 


ple vary with each succeeding genera- 
tion.” 

Law is a progressive science, and must 
be construed to meet the emergencies 


of to-day. And we do not doubt that, 
as we see more light, the body of our 
law will be interpreted in the spirit of 
the times, and will be broad enough to 
justify a tax for social insurance. 

In Hurtado v. California, 110 U. S. 
530, 28 L. ed. 237, 4 Sup. Ct. Rep. 111, 
Mr. Justice Matthews said: “The flexi- 
bility and capacity for growth and adap- 
tation is the peculiar boast and excel- 
lence of the common law. It has the 
peculiar advantage that the consequences 
of this principle were, if we may so 
speak, only discovered slowly and gradu- 
ally. It gave out on each occasion only 
so much of the spirit of liberty and ref- 
ormation as the circumstances required 
and as their character would safely bear. 
We would expect that the new and varied 
experiences of:our own situation and sys- 
tem would mold and shape it into new 
and not less useful forms.” Quoted and 
referred to by Justice Brown in Holden 
v. Hardy, 169 U. S. 366, 42 L. ed. 780, 
18 Sup. Ct. Rep. 383, and Twining v. 
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New Jersey, 211 U. S. 78, 53 L. ed. 97, 
29 Sup. Ct. Rep. 14. 

In 1798 Congress levied a tax upon 
every American ship according to the 
number of seamen, to support the marine 
hospitals. 

As to taxes on dogs for payment of 
sheep killed, see McGlone v. Womack, 
129 Ky. 274, 111 S. W. 688, 17 L.R.A. 
(N.S.) 845; Van Horn v. People, 46 
Mich. 183, 41 Am. Rep. 159, 9 N. W. 
246. 

Regarding the guaranty fund for 
banks, in Noble State Bank v. Haskell, 
219 U. S. 104-110, 55 L. ed. 112-116, 
31 Sup. Ct. Rep. 186, Ann. Cas. 1912A, 
487, 32 L.R.A.(N.S.) 1062, the court 
said: “It is established by a series of 
cases that an ulterior public advantage 
may justify a comparatively insignificant 
taking of private property for what in its 
immediate purpose is a private use. And 
in the next it would be seen that there 
may be other cases besides the every-day 
one of taxation, in which the share of 
each party in the benefit of a scheme of 
mutual protection is sufficient compen- 
sation for the correlative burden that it 
is compelled to assume.” 

If supporting consular agents abroad 
to extend our trade to foreign markets 
is sufficiently a public purpose to justify 
the expenditure of public funds on the 
ground that it is for the common wel- 
fare to promote industries which afford 
food and shelter for our people, and 
therefore promote their comfort and 
thereby increase their health and hap- 
piness, then an expenditure of funds for 
the care of the injured is a public pur- 
pose. 

The expenditure of money for ship 
subsidies is more far-fetched than a tax 
for social insurance, and a tariff whose 
principal object is to enable home manu- 
facture to increase prices and compel us 
at home to pay labor and dividends is 
far more doubtful than a tax to directly 
care for those which deserve it. 

Ohio and Washington have state in- 
surance as a solution of the workmen’s 
compensation problem. The funds are 
derived from an occupation tax on indus- 
try according to its hazard, and 100 per 
cent of all funds collected is used to 
pay for disabilities and deaths. The 
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state pays the cost of administration, as 
it should. Ohio, New York, and some 
other states have lately adopted constitu- 
tional amendments authorizing compul- 
sory compensation. 


Plans and System. 


1. Any plan of social insurance which 
may be adopted should encourage in- 
dividual thrift in all classes, and make 
saving compulsory. 

2. It should be universal in its op- 
eration embracing all classes,—domestic, 
agricultural, mining, and industrial work- 
ers. 

3. It should be nation wide, so as to 
permit mobility of labor, change of resi- 
dence, and employment: State wide 
would be better than private plans. 

4. The funds should be in the nature 
of a tax on employees, employers, and 
perhaps a general occupation tax. 

5. The funds should be administered 
by the state or Federal Government, op- 
erated through the postoffices or other 
governmental machinery. 


6. Commercial insurance conducted by 
stock and mutual corporations should be 
encouraged. 

7. Co-operative agencies, fraternities, 
and labor unions should be encouraged. 

8. Existing agencies should be author- 
ized or subsidized where they will aid in 


administration; these should embrace 
farmer, labor, and fraternal organiza- 
tions. They would have a cohesive in- 
fluence, and develop the character of the 
members and social solidarity. 

9. All forms of social insurance should 
be provided for, including sick, accident, 
maternity, old age, widow, orphan, un- 
employment, occupational diseases, and 
occupational accidents occurring both in 
and out of employment. 

10. Where employers collect premiums 
at their source it falls equally on all in 
their class, and they will either deduct 
the amount paid from their payroll or 
add it to the price of their products. 
It will thus be uniform in its operation, 
and none will be discriminated against. 

11. While these might be supplement- 
ed by private arrangement, yet all should 
be supervised by public authority. The 
main plan should embrace more than one 
employer, and more than the employees 
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of any one employer. There should be 
a large underwriting experience. 

July 24th, 1915, the Western Electric 
Company gave an outing to its employees 
and their families and friends. One 
thousand perished by the Steamer East- 
land overturning in the Chicago river. 
The lessons taught are many: (1) That 
a mutual benefit society of the employees 
of a single group would not be suffi- 
ciently large to stand the shock of a 
disaster; their funds would be swept 
away; (2) the fact that almost half a 
million dollars were subscribed to relieve 
the suffering of dependents shows the 
need of social insurance to bury the 
dead and to care for widows, orphans, 
and dependent parents; (3) it shows the 
need of insurance outside of occupational 
accidents, outside of employment, as this 
was an excursion catastrophe; (4) it 
shows that no one employer should carry 
the entire risk, as a catastrophe might 
produce insolvency ; all employers should 
carry insurance and the risk should be 
based on the law of average, so that the 
business of no one employer would be 
destroyed; no employer or employee 
should neglect his own fire or life insur- 
ance, as disaster brings suffering to de- 
pendents; (5) that present systems are 
wholly inadequate to meet social and in- 
dustrial conditions; (6) that a social in- 
surance fund with.a large underwriting 
experience must be established without 
commercial profits; (7) that rate of ben- 
efits in all forms of social insurance 
should be sufficiently increased to pre- 
vent want. The scale of benefits in 
American workmen’s compensation acts 
is shamefully insufficient. 

The object to be attained by work- 
men’s compensation over liability laws 
is saving expenses of attorney fees to 
employees, and insurance commissions, 
and costs to employers, so that all that 
employers pay goes to relieve distress 
and give comfort. The acts providing 
for individual liability save only a part 
of attorney fees, and no part of the in- 
surance profits and commissions, as they 
provide for compulsory insurance in 
commercial enterprises. 

In 1913 stock casualty companies col- 
lected $14,733,000 in workmen compen- 
sation premiums in the United States, 
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and paid $4,561,000 in losses. In 1914 
thirty-one stock companies collected $39,- 
090,518 in workmen’s compensation pre- 
miums, and paid $7,169,594 in losses; 
their pure claim expense was $3,324,608, 
and their entire management expenses 
were from 34 per cent to 50 per cent of 
premiums collected. In 1914 seventeen 
mutual liability companies collected $2,- 
761,509, and paid for compensation $771, 
272. The entire expense of management 
was $490,449,—about 18 per cent of pre- 
miums collected. Reciprocal or interin- 
surance exchanges collected approximate- 
ly $1,000,000 in premiums in 1914. They 
retained from 25 to 30 per cent for ex- 
penses. Three stock casualty companies 
now write participating casualty policies. 

To illustrate: Let us take 100,000 em- 
ployees who pay a dollar a month for 
premiums, on $1,200,000 annually. Of 
these we may assume that 30,000 will 
suffer disabilities, averaging $20 each or 
$600,000. If the risk was carried by a 


stock insurance company, the half would 
be retained for acquisition and profits. 
If in a mutual 15 to 30 per cent would be 


spent for expenses, and the balance re- 
turned or accredited to the surplus ac- 
count. If in a reciprocal or interinsur- 
ance exchange, 25 per cent would go 
to expenses, and the balance returned. 
If the fund was maintained by the state 
or Federal government, the premiums 
could be reduced half, or the benefits 
increased 100 per cent. The cost of ad- 
ministration in Washington and Ohio is 
less than 10 per cent of premiums col- 
lected. 

The idea of social insurance is born 
out of human misery, which ought not 
to be, and is fostered by the spirit of 
justice. We realize that the standard of 
justice which measures up to our highest 
maxims cannot be attained without state 
aid,—the joint efforts of all for whose 
benefit many struggle and may suffer; 
otherwise abuses will follow and ineffi- 
cient systems prevail. 

The nation has the power and duty to 
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carry on the work of social justice. Men 
collectively can do all that can be done 
by individuals, and even more, as the 
power of the state is more than the sum 
of the power of all individuals. The 
state is an organism, and not an accre- 
tion. The state is the external manifes- 
tation of the ideals and relations of its 
members. The expression and main- 
tainance of these relations is attained 
and realized by law. It takes time, and 
perhaps struggles for people to arrange 
their relations justly, define their duties 
fully, and decide on the arrangement of 
their households, properly. 

We must realize that service is the 
true test for a nation as well as for in- 
dividuals. We can look hopefully to the 
future, for the spirit of service is abroad 
in the land, as this is the day of the ris- 
ing value of the human element of so- 
ciety,—the realization of the abstract 
truth expressed by our fathers, that the 
object of government is to protect life, 
give liberty, and increase happiness, and 
that system is best which serves human- 
ity best, and best fits humanity for serv- 
ice to humanity. The best investment 
of public funds is in that form which 
best promotes the common welfare of 
the human element of the nation. As 
we seek to save we learn to value, and 
have learned that it is good business as 
well as good religion to pour the oil of 
gladness into the wounds of our neigh- 
bors who meet with misfortune along the 
stony places of industrial life, and, bet- 
ter yet, we are hastening to change the 
stony places into ways of safety and 
pleasantness, in the firm belief that a 
nation that nurtures its citizens shall 
prosper like a tree planted by rivers of 
water, as the service given will be re- 


turned in loyal services increased many 
fold. 
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Ninth Essay : 


The Science of Jurisprudence 


Part Four. 


OSITIVE law, as 
formally under- 
stood, is the muni- 
cipal or human law. 
Sovereign rules, as- 
certainable in their 
nature, are the crea- 
tions of man, and 
because ascertain- 
able in their nature 

they are termed positive. Any law above 
or outside of man-made law is not con- 
sidered positive, for the reason that such 
law is not considered sufficiently con- 
sistently ascertained; that is to say, it 
is not recognized to a sufficient degree 
by man in general to be considered as 
positive law. The creations of man are 
ascertained and definite in their nature, 
are not so subject to speculation and 
diversity of recognition, as is any system 
of law which is not the work of man. 
Natural or divine laws are recognized 
or accepted with much diversity of ex- 
tent, a complex variety of opinion being 
held throughout the world in regard to 
them, so that they are not properly rec- 
ognized, except, of course, where incor- 
porated within human law, as the posi- 
tive law. Though permanently estab- 
lished, and more or less immutable in 
their nature, the so-called natural or 
divine laws, being recognized and re- 
ceived with much dissimilarity among 
men, have no human coercion or sov- 
ereignty back of them, with the excep- 
tions already alluded to. So it is human 
law which is declared to be positive and 
known; and all man-made law has been 
embraced under the term, “positive.” 
Human, or definite, positive law can- 
not claim, in its entirety, to be a body of 
definitely established and unchangeable 
rules; and the Law complete cannot be 
said to be a positive science, if the term 
be literally taken. The formal common- 


law and statutory rules are as positive, 
of course, as the rules of any science, al- 
though to be so they need not be un- 
changeable. But the Law is a science of 
such magnitude that it provides for its 
own uncertainties and unascertainable 
phases. The Law has neutral depart- 
ments which stand in abeyance between 
definite legal rules and an indefinite sub- 
ject-matter to which they must apply; to 
the end that, if the Law may not com- 
pletely provide for its field of operation 
by first anticipating it, a provision, never- 
theless, as practicable as possible, may be 
established whereby the problems of this 
field may be met and taken care of. It 
is one of the Law’s highly commendable, 
peculiar attributes as a science—this ex- 
tensive provision made for that which 
cannot be foretold and which yet may 
occur. 

Case law—judicial determinations 
which have become customary, prec- 
edent, and thus legal—is the means 
through which justice is applied to in- 
stances requiring it and that have escaped 
the attention of substantive law. An ab- 
solute Law, that is to say, a legal science 
which can, by any or all of its depart- 
ments, apply throughout its field of op- 
eration, is impossible of attainment. But 
such an ideal legal status is approxi- 
mated through legal cognizance of par- 
ticularity,—that is to say, through case 
law. Substantive law, recognizing its 
isolation from the cases to which it is 
created to apply, provides for an in- 
termediary facility which is vested in 
the courts. The courts, to be sure, are 
not simply for the purpose of approxi- 
mating legal rules to cases; for courts 
are a fundamental part of substantive 
legal machinery. Yet, the adjudicator 
being nearer the instances to which laws 
must apply than is the legislator, a lati- 
tude has been allowed the former by the 
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latter, by virtue of which a discretion 
may be exercised which can extend to 
the particularity of cases. As the science 
of Jurisprudence progresses, this latitude 
is being revised and remodeled,—nar- 
rowed in some instances and broadened 
in others. 

The extent to which judicial influence 
shall operate over strict statutory appli- 
cation, in a given case, is a matter not 
very susceptible to definite determina- 
tion. That individual determinations 
often go beyond the spirit of statutes, 
if not their letter, and certainly beyond 
statutory content, is true enough. It is 
a question worthy of serious considera- 
tion as to what latitude courts shall ex- 
ercise when applying laws. A particular 
ruling likely to produce unwise prec- 
edent, of course, should be avoided; 
while one which bids fair to elaborate 
the application of justice may reasonably 
be set in operation. It cannot be rea- 
sonably held that judges are less fitted 
to create law than are legislators. So 
far as capability in this regard is con- 
cerned, it may be very properly stated as 
the general rule that they are more so, 
although such a condition does not vary 
the strict claims of substantive law. Sub- 
stantive law is the outgrowth of far more 
legal logic and experience than is con- 
templated by mere statutory enactments. 
Regardless of the relative legal qualifi- 
cations of judges and legislators, the 
question of how far beyond strict statu- 
tory application courts may reasonably 
go is a matter highly important to all 
those persons who hope and seek for the 
highest degree of jurisprudential excel- 
lence. 

Statutory law, as a general rule, is an 
expression of legal principles which are 
approximately universally applicable; 
that is to say, constitutions and laws are 
reasonably suited to most cases which 
arise under them. Their validity, there- 
fore, is sound and permanent, notwith- 
standing the fact that they are inevitably 
found at times to be defective and er- 
roneous. Where the principles set out in 
written laws do not extend throughout 
the entire subject-matter of a particular 
case under adjudication, courts may very 
reasonably perform an arbitrary exten- 
sion in order that all the phases of the 
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case, which have arisen for their atten- 


tion, may be taken care of. It is in this 
way that case law has its origin—the 
adjudications of the court not only being 
law in the particular case under consid- 
eration, but very often being followed by 
courts in subsequent cases, to the extent 
that rulings thus begun may have a con- 
siderable and far-reaching influence in 
the law. The extension of principles not 
set out in the statutes under which the 
particular case arises, though an arbi- 
trary one on the part of the court, does 
not necessarily abrogate any part of the 
statutes. The extension may be simply 
one of principles which are properly ap- 
plicable to the case, but which are not 
found within the statutes applicable to 
it. If error be assigned a court for rul- 
ing beyond statutory content, an appel- 
late tribunal may often very reasonably 
sustain the original court, ruling that the 
latter has, with great legal discernment 
and appreciation, supplied statutory 
shortcoming. For instance; the law of 
contract of a given sovereignty may ex- 
pressly assert, or be prima facie con- 
strued to mean, that moral obligation is 
never a sufficient contractual considera- 
tion; whereas what was held under such 
law, at a particular time, to be an in- 
stance of void consideration may even- 
tually be construed to form a considera- 
tion which is efficient and valuable. That 
is to say, judicial determinations may 
often go beyond strict statutory mean- 
ings, and bring within recognized law a 
subject-matter which formerly was not 
embraced. It is not to be supposed that 
such a course is one of mere legal inter- 
pretation; that in ruling upon cases 
courts are always merely interpreting the 
law applicable to those cases. The courts 
create law when they go beyond the rea- 
sonably understood, customary, estab- 
lished construction of statutes which they 
apply. The tendency to-day is to modify 
statutory law in order that it may con- 
form to case law, inasmuch as the lat- 
ter has extended legal application to sub- 
ject-matters, some of them highly refined 
and not readily ascertained, which the 
former had never contemplated. If the 
modern legal student would attain an 
efficient and satisfactory knowledge of 
the law of contract, he will do so only by 











making a rigid research throughout the 


realm of case law. Law is found there 
which is not found in statutes or con- 
stitutions. It has been necessary and 
highly proper, during the history of 
Jurisprudence, for the adjudicator, 
trained and experienced in Law and so- 
cial affairs, to extend legal applications 
beyond the theretofore constructions of 
laws. If a subject-matter, which was 
considered at one time, under given stat- 
utes, as insufficient contractual consid- 
eration, has eventually become valuable 
and sufficient, it is because of case law 
that it has done so, whether the innovat- 
ing judicial decisions have become for- 
mal law or not. It is with far less fa- 
cility that laws are altered so that they 
may embrace new subject-matter, than 
that judicial determination is extended, 
as a legal supplement, to this subject-mat- 
ter; and it is far better and more reason- 
able that this extension, this legal devel- 
opment, be in the hands of prompt, effi- 
cient, and readily available instruments 
of the Law, than that it be relegated to 
the delays and inefficiency of ordinary 
law-making bodies. There is very small 
ground for the apprehension of inse- 
curity to justice in the Law from the 
condition of extension of established 
legal principles by courts. 

The question of when courts may 
properly abrogate statutory law in ad- 
judicating cases is possibly one which 
merits a stricter inquiry than that of 
when they may extend it. For a judi- 
cial discretion, in a particular case, which 
may be construed as a contravention of 
an established law, will more likely wear 
the earmarks of judicial error than a dis- 
cretion which merely goes beyond the 
limits defining the subject-matter of the 
law. It is beyond doubt that courts are 
often presented with the problem of the 
advisability of proceeding contrary to 
the directions of a law in determining the 
application of justice in some cases; the 
problem being whether or not it would 
be better to direct legal application out- 
side of the express rule laid down in 
the law, than it would be to strictly 
adhere to the mandate and thus ob- 
viate the danger of attacking statutory 
sovereignty and security. Perhaps the 
only instance in which the express maii- 
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dates of a law may be safely contravened 
is where legal terminology alone is 
scouted. Strict, technical legal terminol- 
ogy, if followed as such, may at times be 
the means of frustrating the application, 
the rendition, of maximum justice; that 
is to say, it is possible for the highest 
efficiency of adjudication, in a given case, 
to fail because certain terms of the law 
have been too strictly taken and applied. 
Inasmuch as laws must embrace, in brief, 
a diversity of subject-matter or social 
affairs, within rules for which it is im- 
practicable to attempt an ideal elabora- 
tion, legal terminology is not as elastic 
as could be reasonably desired. Technical 
legal terms and literal expressions often 
fail to convey the best standard by which 
facts and affairs coming under them are 
to be measured. For instance; the law 
of murder declares that malice afore- 
thought is a substantive part of the crime; 
it declares that there is no case of murder 
proved, unless there has been proved 
malice aforethought. Such malice is ma- 
terial to the offense, and, under the law, 
must be materially charged against the 
person on trial. Courts are assigned and 
held to be in error when they do not 
charge the jury on the law appertaining 
to the material phases of cases which 
are being tried. Trial courts, therefore, 
may well anticipate correction and re- 
versal when in a case of murder they fail 
to give in charge to the jury the law of 
malice aforethought. Literally, malice 
aforethought is not necessary to the of- 
fense of murder, though a material ele- 
ment of the crime is known under that 
term. In its essence, technical legal mal- 
ice may be expressed by the term “ab- 
solute blame and culpability.” Actually 
prepensed malice, literal malice afore- 
thought, is not necessary to make an of- 
fense murder, though the term is fun- 
damental and substantive to the law 
thereof. The want of legal knowledge 
and training on the part of jurors will 
preclude, in the highest degree of proba- 
bility, their understanding anything else 
in regard to malice aforethought except 
its literal, strictly etymological and or- 
dinary signification. Inasmuch as the de- 
velopment of Jurisprudence has clearly 
demonstrated this truth, courts, by vir- 
tue of well-established precedent, exer- 
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cise a latitude, in charging juries con- 
cerning this element of murder, which is 
not contemplated by the strict substantive 
law. (It is not pertinent here to discuss 
the advisability of removing the term, 
“malice aforethought,” from the Law, or 
the fact whether or not particular sov- 
ereignties have done so.) For a court, 
therefore, to abrogate an express statu- 
tory rule, fail to charge the law of malice 
aforethought, and charge that, if the jury 
found the defendant to be guilty of hav- 
ing committed the act without the at- 
tendance of circumstances of legal ex- 
cuse, he would be guilty of murder—for 
a court to do this, then, in order that 
the jury may thoroughly understand the 
requisite elements of the crime of mur- 
der, a case of which the proved facts 
would or would not make, and for it to 
be sustained in so doing by a higher 
court, would be in keeping with the high- 
est legal reason, propriety, and even ad- 
visability. 

Statutory law, then, may very properly 
be abrogated in certain instances,—in in- 
stances where’a judicial modification is 
more pertinent to the given case than 
would be strict application. For it could 
not very reasonably be held that judges 
are less capable of remodeling the Law 
than are legislators. It may be asserted, 
with some degree of propriety, that the 
development of jurisprudential science is 
principally in the hands of courts rather 
than of legislatures; and that we very 
reasonably expect legal progress as a re- 
sult of the operations of legal machinery 
more than from the labors of legal dic- 
tators. A systematic arrangement of 
rules designating the particular instances 
in which courts may abrogate statutes, 
or parts of them, it is impossible, of 
course, to formulate; for such a dictum 
could claim no more validity than the 
subject-matter it contemplated; that is 
to say, rules concerning the application 
of statutes could be no more valid than 
the statutes, which are rules, themselves. 
The question, from its very nature, is 
one which must be determined by the 
courts, as each instance of the need of 
contravening a law presents itself. 

Extension and abrogation of laws, by 
courts, thus becomes a matter meriting 
serious consideration on the part of the 
legal thinker, legislator, and jurist. The 
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science of Jurisprudence can properly 
develop and progress only in proportion 
to the degree of attention that is given 
this question. For the overcoming of 
legal defect, as far as the same is prac- 
ticable, lies here. Whatever degree of 
latitude .ilowed the courts by statutes, 
for the taking care of the individuality 
of cases and their numerous phases, it 
yet cannot 4e maintained that the said 
statutes are capable of making the com- 
plete necessary provision; and judicial 
tribunals, from lowest to highest, will 
have this question to contend with; and 
the perfecting of the dissemination of 
justice throughout the marimum quan- 
tum of human affairs, rests upon the 
efficiency, the genuine validity, of their 
achievements. Where original courts 
digress from the statutory path, with 
reason and wits results moving to the 
most efficient performance of justice, 
they are to be upheld and sustained by 
courts of review, which, observing and 
entering into the reasonableness of such 
digression, add to its weight by their 
concurrence thereto. The strictly posi- 
tive law cannot claim the universal val- 
idity of an absolute dictum, and it is well 
that the Law provides for an interme- 
diary influence the operations of which 
alone, closely related as they are to cases 
to which laws are to apply, insure the 
highest degree of efficient application of 
justice. Case law, of course, does not 
do away with the clearly defined province 
of statutory law—it does not alter the 
province of statutory law. Improvement 
upon the content, and the terminology, 
of particular laws under application, will 
ever add to the merit of the law. 

Jurisprudence, thus, is a science which 
contemplates individual and social right ; 
but it is more: for not only does it mark 
out and dictate the terms of right, but, 
with high purpose and ennobled con- 
science, does it also enter upon the task 
of guiding them over hard and uncer- 
tain paths, till they reach their rightful 
end,—till they are received and enjoyed 
by man, for whom they were made. 


Villon Ot Aracaon: 















A Heart Flush 


BY THOMAS FITCH 
Of the Los Angeles Bar 
_ [Ed. Note.—This is said to be a true story of the West of a few decades ago. The names used however, are 


S IF he were mate- 
rialized out of the 
cover of a dime 
novel, Jack Billings 
entered my law of- 
fice in Arizona one 
spring morning in 





the late seventies. 
From broad- 
brimmed sombrero 


to fringed buckskin breeches, he was at- 
tired in the classic costume of the bad 
man of the frontier. He was in the cus- 
tody of a United States marshal, ac- 
cused by him of stopping a stagecoach 
and robbing the United States mail. 
He came to employ me for his defense. 

Jack was a peculiar character. He 
was at once a brave man and a braggart. 
He never feared a foe or shirked a con- 
test. He would, in the language of the 
frontier, “have fought a rattlesnake and 
given him the first fight.” But when in 
his cups he was a liar who would have 
put Falstaff and Mendez Pinto to shame. 
He would claim to have committed all 
the highway robberies and homicides 
ever perpetrated between Alaska and 
Mexico. Yet, when sober, he was dis- 
inclined to talk about himself, and would 
tell the truth, and, drunk or sober, his 
hand would never close upon a tainted 
dollar. 

Jack had a penchant for finding and 
burying the bones of pioneers who had 
been slain by Apache Indians. He 
started, accompanied by his hired man— 
for he owned a small ranch well stocked 
with cattle, or rather his Mexican wife 
owned them—one Sunday morning to 
find the bones of Colonel Snively, of 
Texas, who had been killed years before 
on Antelope mountain. The pair car- 


ried grain sacks in which to place the 
bones, and were mounted on chestnut 
sorrel horses. 
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fictitious. The central figure of the story has been dead for many years. ] 


That night the stagecoach was robbed 
by two masked men mounted on chestnut 
sorrel horses and carrying grain sacks 
in which they deposited the stolen mail 
and the contents of the express box. 
The robbers rode away rapidly in the 
direction of Antelope mountain. 

The search of Jack and his companion 
for Colonel Snively’s bones proved un- 
successful. They returned to Jack’s 
ranch. Jack went the next morning to 
the mining town close by, and proceeded 
to drown his disappointment at the bar 
of the Tanglefoot saloon. By noon he 
was royally drunk, and when news ar- 
rived of the robbery of the stage he at 
once claimed that he was the robber. 

On the strength of these admissions 
and the circumstantial evidence, he was 
arrested. A night in jail sobered him, 
and the next morning he came, in charge 
of an officer, to consult me. 

His examination before the commit- 
ting magistrate was set for that after- 
noon, and while we were awaiting the 
arrival of the hour he gave me a sketch 
of his life and career. 

“That thar district attorney has it in 
for me, Jedge,” said he, “because I 
helped to defeat him for re-election. 
You will hear some pretty hard things 
about me, and I want you to be at your- 
self. I won’t have time to explain every- 
thing in the court room, and mebbe you'd 
better ask me: now about anything you 
want to know.” 

“They say, Jack,” said I, “that you 
have killed eleven men.” 

“The hounds,” said he, springing to 
his feet and pacing the floor. “That’s 
just the way they lie about a good man. 
Jedge. It’s only nine—not countin In- 
jins. And of cose I don’t count those 
Yankees my bullets may have hit when 
I was in Price’s army. But outside of 
that I never removed anybody that I 
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didn’t just have to shoot up, and I was 
always justified by the law. Once they 
came near getting me, I was convicted 
and sentenced to be hung, but I had no 
right to be, and I got out of it bekase 
the Lord and good luck and Governor 
Nye was on my side. Early in 1864 I 
gin up soperin with Pap Price, and hired 
out as a driver on the overland, and so 
drifted into Nevady territory. 

“Dan O’Rourke, who tended bar at 
the Teamster’s Retreat in Virginia City, 
hated me on account of a girl—well, 
never mind about that. She married 
afterwards a better man than I am, and 
I don’t shy no stones at a woman no how. 

“Dan kept a sayin’ nasty things about 
me all over town, and one day he al- 
lowed that if I didn’t come and get down 
on my knees afore him and eat out of 
his hand he’d appint my funeral and the 
corpse would be ready. 

“Well, I wasn’t allowin’ no man to 
make invidious remarks about me with- 
out callin’ on him for an explanation. 
So that night I went over to the Team- 
ster’s Retreat, where Dan was tendin’ 
bar. There was about a dozen of his 
crowd seated around the tables, and, 
when I entered, some one cried: ‘Here 
comes that bloody A. P. A.’ Now, I 
want no sich thing, and I didn’t then 
even know what those letters meant. I 
jest walked up to the bar, and in a 
quiet and gentlemanly tone I sez to Dan, 
sez I, ‘Mr. O’Rourke, what have you 
got agin me? Why do you say mean 
things about me to your friends? With 
that he called me a name, or rather called 
my mother a name which no man with 
ginger in him ever hears without re- 
sentin’. Then I leaned over and swat- 
ted him across his vile mouth. He 
reached under the counter and pulled out 
a six shooter, and ieveled it at me, and 
tried to cock it. He seemed like not 
to know it was a self-cocker, and while 
he was foolin’ with it, I got out my own 
gun and let him have it. He dropped on 
the floor and I went out. His friends 
never tried to stop me. There wouldn’t 
have been so many of them by five if 
they had. They crawled under the 
tables. 

“I went to the sheriff’s office and gin 
myself up. The grand jury was in ses- 
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sion. The gang of which O’Rourke had 
been a member was a power in politics. 
They packed both a grand and a petty 
jury on me. I had no money to hire 
a lawyer, and the jedge appinted a young 
cuss to defend me. I never found any 
fault with him. He did the best he could, 
but I have a mighty poor opinion of the 
jedge that admitted him to practise law. 

“When the trial came on I had no wit- 
nesses, and there were nine men who 
swore that I went up to the bar and, 
without sayin’ a word, shot O’Rourke 
through the heart and then ran out. 

“The jury convicted me, and the jedge 
sentenced me to be hung, or, at least, 
he thought he did. 

“While I was layin’ in jail regretting 
that some Yank had not picked me off 
when I was skirmishin’ with Pap Price. 
Governor Nye came to see me. ‘Billings,’ 
sez he, ‘I have a letter from a friend in 
Saint Joe, who tells me that when you 
was on a raid there you stood between 
him and death and turned away the muz- 
zles of the guns that were leveled at him, 
and risked your own life in doin’ it.’ 
‘I remember it, Governor,’ said I, ‘I 
couldn’t do less. The kid was unarmed 
and wasn’t doin’ nothin’ but beseechin’ 
us not to take away his mother’s team.’ 

“*Tell me your story, Billings,’ said 
the governor. ‘Tell me the exact truth 
about how you came to shoot O’Rourke.’ 

“I did so. When I got through the 
governor said: ‘Billings, I believe you, 
and you shant be hung. It wont do for 
me to pardon you now, for if I did I 
would turn all O’Rourke’s friends—and 
there are a lot of them—against my leg- 
islative ticket. You know, I suppose, 
that I was governor of the territory of 
Nevada and am acting as governor of 
the state for only a short time until the 
newly elected governor can be sworn in. 

sut I'll tell you what I'll do. I will 
commute your sentence to life imprison- 
ment, and send you to the Carson peni- 
tentiary. And before I go out of office, 
I'll issue you a pardon to take effect 
three months after. The senatorial elec- 
tion will come off in the meantime, and 
I will either be elected or defeated. In 
the meantime you keep your own counsel 
about the pardon.’ 

“I agreed to this, of course. The gov- 















ernor was as good as his word, and I 
was imprisoned in the state penitentiary. 
“Governor Nye, God bless him, was 
elected to the Senate, and when the three 
months was up I pulled the pardon and 
gave it to the warden, who was Lieu- 
tenant Governor Jim Slingerland. He 
had taken quite a notion to me. ‘Billings,’ 
says he, ‘I have some doubts about the 
legality of this, but I'll let you go, if 
you'll give me your word that if any- 
body makes a row about this you’ll come 
back here until the matter is settled.’ 

“I agreed, of course, and the next 
day I let out and went over to California 
and got a job as foreman on a cattle 
ranch in Strawberry valley. 

“TI got a letter from the warden about 
a month afterwards, saying that the at- 
torney general was making a row with 
him about letting me go, and would I 
please come back. Back I went. The 
friends of O’Rourke had got busy with 
the attorney general, and he had me 
haled before the supreme court on a 
writ of habeas corpus. That court held 
that under the state government the par- 
doning power was lodged in a board of 
pardons, consistin’ of the governor, the 
chief justice, and the attorney general, 
and that the governor alone had no pow- 
er to pardon. They held that when Gov- 
ernor Nye issued my pardon he was act- 
ing governor of the state, and not gov- 
ernor of the territory, and the pardon 
was no good. They held that when he 
commuted my sentence to life imprison- 
ment he was governor of the territory, 
and as such might have pardoned me, 
but had no power under the organic act 
to commute my sentence, and that,I was 
therefore illegally in the custody of the 
warden of the penitentiary. 

“The warden congratulated me, and 
then the attorney general said to the court 
that the law provided that when a man 
was illegally in the custody of one officer 
and it appeared that some other officer 
was entitled to him, the court would not 
release him, but would order him de- 
livered to the custody of the proper of- 
ficer. He said that it was the duty of 


the court to order me into the custody 
of the sheriff of Storey county, to have 
the original sentence of death carried 
out. 
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“The court so ordered, and back I 
went to Virginia City and into the con- 
demned cell in the jail there. Jo Clark, 
the new sheriff, didn’t relish the job of 
hanging me. He looked up the sentence 
as it was written on the records, and 
found that it read that on a day certain 
I was to be hung, but didn’t specify 
whether I was to be hung by my neck, 
or my heels, or my arms, and didn’t say 
that I was to be hung until I was dead. 

“*P’'m not going to choke this man to 
death on this yere sentence,’ said the 
sheriff. ‘If the court will fix a date for 
hangin’ him, I'll swing him up for a 
while by the seat of his breeches, and 
then let him go.’ 

“Well, O’Rourke’s friends was dis- 
gusted. They got after the district at- 
torney, and he made a motion before the 
district court of the state, which had 
succeeded the territorial court, to have 
the sentence amended. The district 
court heard the motion and examined 
the record. The district attorney was 
launchin’ out into a speech in favor of 
amendin’ my sentence, and O’Rourke’s 
friends, who was a crowdin’ of the court 
room, was chucklin’ and grinnin’ when 
the court stopped the lawyer. ‘It is use- 
less,’ said the court, ‘to take up my time 
arguin’ this yere fool motion. I have 
no jurisdiction to amend the sentence. 
There is grave doubt about the power 
of a court to amend a sentence after 
the term has lapsed, and there is no 
doubt about its lack of power to amend 
a sentence after the court that rendered 
it has lapsed. There is no territorial 
court any more. I have no power or 
jurisdiction to correct its error, if error 
it was. Call the next case.’ 

“*Then I arose, Jedge,’ said I, ‘if they 
are all through with this yere damn fool- 
ishness, can I go back to my job on the 
cattle ranch?” 

“The Jedge said I could go. And I 
did. Before I could get out of town, 
O’Rourke’s second cousin, Pat Mori- 
arty, said he was goin’ to shoot me on 
sight, and sent me word to heel myself, 
which I did. Pat filled his skin full of 
bad whisky. He loaded a double-bar- 
reled shot-gun with slugs. He came 
twice to the lodging house where I was 
stoppin’. I was out and he skeered the 
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poor woman who kept the house nigh 
on to death. When I kem home she 
told me. I thought I might as well have 
it out, and I started down B street. Right 
in the middle of the street, opposite 
Donovan’s saloon, was Moriarty a wait- 
in’ for me. He fired one barrel at me, 
and the slugs whistled over me, but not 
one touched me. Before he could get 
his gun up to his shoulder for a second 
shot I got out my pistol and dropped 
him. They carried him off to the hospi- 
tal. He lived a week before he passed 
in his checks. His friends gave him a 
great funeral. I was in the jail, in the 
sheriff’s office when it passed by. I was 
sorry for him, and I sent $100 that I had 
saved up, to his widow. But what could 
I have done? It wasn’t my fault that I 
had to kill him to save my own life, 
was it? 

“The way I got out of that scrape was 
peculiar. The grand jury indicted me 
for murder. The court was busy, and 
it was nigh on to two months that I staid 
in jail awaitin’ trial. In the meantime 
one of the doctors that attended on Mori- 
arty at the trial died and the other went 
insane. Both of the nurses who attend- 
ed him at the hospital and put him in the 
coffin had left the state. Of all the 
crowd who attended his funeral not one 
had seen the face of the corpse, and, to 
make a long story short, after three ad- 
journments and three days’ delay hunt- 
ing testimony, the district attorney could 
not prove that Moriarty was dead. 

“My lawyer got up. ‘There is no proof 
here of a corpus delickedeye,’ said he, 
‘I ask your Honor to order the discharge 
of the jury and the dismissal of the 
case.’ 

““Motion granted,’ said the jedge. 

“*This is the second time Mr. Billings 
has been before me. I advise him to go 
back to the cattle ranch in California, 
where he was working, before he has any 
more trouble.’ 

“*Thank you, Jedge,’ says I, ‘I'll go. 
The stage leaves at daylight to-morrow 
for Strawberry valley, and I’il be aboard 
of it.’ 

“Johnny Brannigan, who was 
O’Rourke’s first cousin, heard what I 
said, and just before daylight, while I 
was settin’ in front of the store at the 


Oasis saloon about half asleep Branni- 
gan rushed in. ‘You won’t get off this 
time,’ said he; and with that he shoved 
a dragoon pistol into me and fired. I 
fell over on my back on the floor, dyin’, 
as I thought and he thought, and he 
stood there grinnin’ at me and a cussin’ 
of me. That riled me. I rallied all my 
strength and sprang to my feet. He 
dropped his gun, and ran like a cur in- 
to a little card room in the rear of the 
office, went inside and braced himself 
agin’ the door. I picked up his pistol, 
followed him, broke in the panel of the 
door with my left fist, and felt it strike 
agin’ his body. Then I put the muzzle 
of his own pistol in the hole and fired 
two shots. Then I fell down, and they 
carried me to the hospital. They told 
me afterwards that Brannigan was 


plumb dead when they shoved the door 
in. 

“T hated to get out, but I either had 
to or else kill about all of the Irishmen 
in Virginia City, so I went over to Sierra 
county, California, and the sheriff gave 
me a job as deputy. A week afterwards 


the Downieville stage was robbed by 
three men who got the express box which 
had $25,000 in it. Wells, Fargo, & Com- 
pany offered $1,000 each for the capture 
of the robbers, dead or alive, and $5,000 
for the recovery of the treasure. I took 
my Henry rifle that night, and journeyed 
as far as the place where the stage had 
been stopped. At daylight I picked up 
their trail and followed it up the moun- 
tain. In them days I was as keen on a 
track, whether of man or bar, as any 
Injin. Towards sunset I came in sight 
of three men settin’ around a camp fire 
in front of a small cave. It was dead 
easy. I crept up on ’em and called on 
‘em to drop their arms, and surrender, 
and go down the trail in single file in 
front of me. If they had done so I 
would have marched them into Downie- 
ville and never hurt them. But the fools 
made a fight on me, and before they 
could get their guns up I dropped them 
one at atime. I got the treasure which 
was in the cave. I piked it down the 
trail to the road. That was the hardest 
part of the job, for it weighed over 100 
pounds. I waited until the stage came 
along. There was only one passenger. 
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We left him in charge of the team, and 
the driver, the guard, and I went up 
the trail and carried the three bodies 
down, one at a time, and loaded ’em on 
the stage. 

“TI delivered the goods at the express 
office. The next day Wells, Fargo, & 
Company paid me $8,000 in a draft on 
San Francisco. 

“By this time, Jedge, I was plum tired 
of killin’ people. I kem down to Arizony 
bought the Rodriguez ranch with 300 
head of cattle and with the exception of 
answerin’ to the call of the sheriff to 
make up a posse to capture the gang that 
robbed the Valley bank, I have lived a 
quiet life ever since. One of the robbers 
was killed in making the capture. They 
say that the bullet that killed him fitted 
my gun. Mebbe so, anyway he was due 
to be killed.” 

“That only makes eight, Jack,” said 
I, “who was the ninth man? Wasn’t he 
the Spaniard whose heart they said you 
cut out after you killed him? How was 
it about that?” 


“Jedge,” said Jack, “I will tell you 


about that. I did that to save human 
life. You see Jose Gonzales and his four 
cousins—them Mexicans are all cous- 
ins or something—had put up a job to 
rob my ranch house of the gold I took 
out at Antelope Hill. Jose’s woman gave 
the job away to my wife Carmelita, who 
was her cousin. I heard as how the 
five of them was gathered at Miguel 
Sevrada’s saloon at McKenburg, half a 
mile away, waitin’ for nightfall, when 
they intended to make a raid on me. 

“I threw my sack of gold nuggets 
down the well where Carmelita could get 


it in case anything happened to me. Then 
I started for McKenburg to have it out 
with the villains. 

“Jose saw me comin’, and he knew 
what he might expect. He was leaning 
agin a post in front of the saloon. He 
got out his gun. I treated him dead 
squar. I gin him the first shot. But he 
was that skeert that he never came 
anigh me. Then I dropped him. He 
was plumb dead when I got up to him. 
I knew I had either to kill those four 
cousins or to skeer them out of the 
country. Jose’s heart wa’nt no use to 
him, was it? So I opened him with my 
bowie and took it out. I took it in my 
left hand, and, with my pistol in my 
right hand, I kicked open the front door 
of the saloon, and said to the four cou- 
sins, ‘I have this one heart to draw to, 
and I aim to make it a heart flush before 
mornin’, I shall begin drawin’ to it in 
about ten minutes. The back door of 
this saloon leads into the corral where 
your cayuses are. Get on them and keep 
going south until you get over the Mexi- 
can line.’ 

“And they did, Jedge. My humane 
scheme saved those four lives. Did any 
of the fellers that say hard things about 
me ever save four lives?” 

Jack was discharged because the stage 
robbery was committed in an adjoining 
county where the magistrate had no ju- 
risdiction, and before he could be again 
arrested the real robbers were discovered 
with their booty on them. 
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Pollution of Stream by Mining 
Operations 


- HE recent Washington case of Pack- 
wood v. Mendota Coal & Coke Co. 
146 Pac. 163, L.R.A.1915D, 911, holds 
that the use by an upper riparian owner 
of water from the stream to wash for 
the market coal taken from his mine, 
which is then turned back into the 
stream, and pollutes it to such an extent 
as to render it unfit to water stock on a 
lower riparian farm, gives the owner of 


the latter a right of action. This case is 
in accord with the law as announced in 
earlier decisions. 

The theory that the development of 
the mines of the county was of such con- 
trolling importance as to justify the pol- 
lution of streams to the detriment of 
lower proprietors has been steadfastly 
rejected by the courts by a great weight 
of authority. In Day v. Louisville Coal 
& Coke Co. 60 W. Va. 27, 10 L.R.A. 
(N.S.) 167, 53 S. E. 776, the court said 
that it could not accede to the broad 
proposition that to enjoin the use of a 
stream for mining purposes would have 
a tendency to detract from the value 
of the land of the state, hinder the devel- 
opment of its great wealth of coal and 
iron, and be subversive of a great public 
policy which demands the development 
of our wealth therein, and tends to the 
weal of the whole peopie of the state, 
and that a few individuals injured there- 
by must be without redress. “The estab- 
lished maxim of centuries is Sic utere 
tuo ut alienum non ledas. That 
rule is almost equal to the Golden Rule 
in importance. A man has land 
upon a stream. He is its sole lord. No 
one has a right to injure that land. It 
is protected by the Constitution. If one 
up the stream, in his works, be they ever 
so lawful, honorable, and necessary for 
private weal or public weal, do thereby 
injure the land of that owner, further 
down by unlawful invasion of it, by 
casting upon it things damaging it, or by 
polluting the purity of the water, render- 
ing it unfit for the owner’s consumption 
as it passes through his land, the man 
up the stream must answer in damages.” 
Similar language was used by the court 
in Teel v. Rio Bravd Oil Co. 47 Tex. 
Civ. App. 153, 104 S. W. 420, in dis- 
cussing the right to drain refuse from an 
oil field into a stream. 

So, while the court in Otaheite Gold 
& S. Min. & Mill. Co. v. Dean, 102 Fed. 
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929, 20 Mor. Min. Rep. 688, intimated 
that it is not easy to define the rights of 
mine and mill owners in streams of water 
used in production of precious metals, 
so as to be applicable to all cases, es- 
pecially where the rights of the upper 
and lower proprietors are equal, yet it 
concluded that perhaps the safest rule 
is to cling with pertinacity to the maxim, 
Sic utere tuo ut alienum non ledas. 

It has been repeatedly held that it is 
an actionable wrong to cast mining or 
mine milling débris, tailings, or rock, into 
a stream of water so as to inflict injury 
upon a lower riparian proprietor, either 
by rendering the water unfit for domestic 
or agricultural uses, or by depositing in- 
jurious substances upon his land. Ten- 
nessee Coal, Iron & R. Co. v. McMillion, 
161 Ala. 130, 49 So. 880; McCarthy v. 
Gaston Ridge Mill & Min. Co. 144 Cal. 
542, 78 Pac. 7; Hill v. Standard Min. Co. 
12 Idaho, 223, 85 Pac. 907; Fitzpatrick 
v. Montgomery, 20 Mont. 181, 63 Am. 
St. Rep. 622, 50 Pac. 416; Brown v. 
Gold Coin Min. Co. 48 Or. 277, 86 Pac. 
361; Threatt v. Brewer Min. Co. 49 S. 
C. 95, 26 S. E. 970. 

A miner cannot foul a stream so as 
to injure fruit trees and gardens on the 
bank of the stream below.. Wixon v. 
Bear River & A. Water & Min. Co. 24 
Cal. 367, 85 Am. Dec. 69, 1 Mor. Min. 
Rep. 656. Nor can mining operations 
be permitted to destroy the water for 
the use of gardens and domestic pur- 
poses. Levaroni v. Miller, 34 Cal. 231, 
91 Am. Dec. 692, 12 Mor. Min. Rep. 232. 

It is an actionable nuisance to pollute 
the waters of a stream with mining ref- 
use, sO as to cause it to give off noi- 
some and unwholesome odors. Tutwiler 
Coal, Coke & I. Co. v. Nichols, 146 Ala. 
364, 119 Am. St. Rep. 34, 39 So. 762; 
Threatt v. Brewer Min. Co. 49 S. C. 95, 
26 S. E. 970; Teel v. Rio Bravo Oil Co. 
47 Tex. Civ. App. 153, 104 S. W. 420. 
Or to pollute it so as to destroy the fish 
therein. Ibid. 

Although the waters of a stream may 
be used in mining and washing coal, 
they cannot be returned to the stream 
polluted with coal dust or washings, so 
as to inflict injury upon a lower riparian 
proprietor. Alabama Consol. Coal & I. 
Co. v. Vines, 151 Ala. 398, 44 So. 377; 
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Alabama Consol. Coal & I. Co. v. Turner, 
145 Ala. 639, 117 Am. St. Rep. 61, 39 
So. 603; Tutwiler Coal, Coke & I. Co. 
v. Nichols, 146 Ala. 364, 119 Am. St. 
Rep. 34, 39 So. 762; Hindson v. Markle, 
171 Pa. 138, 33 Atl. 74; Stevenson v. 
Ebervale Coal Co. 201 Pa. 112, 88 Am. 
St. Rep. 805, 50 Atl. 818, s. c. second 
appeal 203 Pa. 316, 52 Atl. 201; Day v. 
Louisville Coal & Coke Co. 60 W. Va. 
27, 10 L.R.A.(N.S.) 167, 53 S. E. 776. 

So, it has been held that “the propri- 
etor of a mining operation has no right 
to discharge culm and other refuse of 
the mine into a stream, or to leave it 
where it will be carried, by ordinary 
floods, onto the land of other persons. 
If, he does so dispose of it, he renders 
himself liable for any damages resulting 
therefrom to such owner. And where 
the material is unlawfully put into the 
stream, the fact that an extraordinary 
flood was a contributing cause in carry- 
ing it onto the plaintiff’s land does not 
relieve the tort feasor from responsi- 
bility for his wrongful act.” Eckman v. 
Lehigh & W. B. Coal Co. 50 Pa. Super. 
Ct. 427. 


A Side Light on Divorce Upon 
Constructive Service 


7 HE opinion of the United States Su- 
preme Court in the recent case of 
Riverside & D. R. Cotton Mills v. Mene- 
fee, 237 U. S. 189, 59 L. ed. —, 35 Sup. 
Ct. Rep. 579, repudiating the idea that a 
money judgment rendered without per- 
sonal jurisdiction of a nonresident de- 
fendant may be valid in the state where 
rendered, though invalid in other states, 
points again the way of escape from the 
logical and practical difficulties in which 
the question as to the validity in one 
state of a divorce decree rendered in an- 
other against a nonresident upon con- 
structive service of process without ap- 
pearance has become involved. 

So far as money judgments are con- 
cerned, it has been established since the 
decision in Pennoyer v. Neff, 95 U. S. 
714, 24 L. ed. 565, that the lack of per- 
sonal jurisdiction of the defendant is as 
fatal to the validity of the judgment in 
the state where rendered as elsewhere, 
although there have been many obiter 
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intimations to the contrary, e. g., in Gol- 
dey v. Morning News, 156 U. S. 518, 
39 L. ed. 517, 15 Sup. Ct. Rep. 559, 
which apparently misled the North Caro- 
lina court, whose decision was reversed 
in the Menefee Case. 

If the Supreme Court would apply to 
decrees of divorce rendered upon con- 
structive service of process against non- 
residents the principle that is reaffirmed 
in the Menefee Case as to money judg- 
ments, the intolerable conditions which 
now exist would in 2 large measure be 
dissipated. This does not necessarily 
mean that, such a divorce decree must be 
regarded as contrary to due process of 
law, and therefore invalid in the state 
where granted and elsewhere. It may be 
conceded, for the sake of the argument, 
that the view that such a decree is in 
the nature of a decree in rem or quasi 
in rem, so that constructive service of 
process satisfies the requirement of due 
process of law, should prevail. If so, 
why should not the decree, like any other 
decree im rem upon constructive service, 
fall within the operation of the “full 
faith and credit” provision, so that its 
recognition in other states would be com- 
pulsory, and not a mere matter of com- 
ity? If, upon the other hand, a decree 
of divorce is in personam, why should 
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Proposed Rules and Regulations Governing Metal Mines 


Since the organization of the Bureau of Mines in the Department of the 
Interior a committee composed of the following distinguished mining engineers, 
W. R. Ingalls, James Douglass, J. R. Finley, J. Parke Channing, and John 
Hays Hammond, has been engaged, in connection with the Bureau, in inves- 
tigating the operations of metal mines. 
with a view of ascertaining the methods of operating metal mines, and for 
the purpose of preparing an ideal law adapted to the several metal mining 
states, for the regulation of thie class of mines. 

This committee has recently submitted to the Bureau its report of the 
results of its investigations, embodying a complete workable law, with rules 
and regulations, a code of signals, directions for using and storing explosives, 
for electricity, first aid to injured miners, and completely covering the entire 
field looking to the prevention of accidents and safety of miners. 

This report is now in process of printing by the Bureau, and will shortly 
be ready for general distribution, as bulletin 75, entitled “Rules and Regu- 






not the lack of personal jurisdiction be 
as fatal in the state where rendered as 
in other states, as it is in case of a money 
judgment? 

With the exception of divorce decrees, 
and perhaps a few others involving 
status, the effect of lack of personal serv- 
ice upon a nonresident is exactly the 
same, whether the decree is challenged in 
the state where it was rendered, or in 
another state. If it is a decree in rem 
it is valid in all states; if it is a decree 
in personam it is valid in no state. 

By a kind of judicial perversity the 
very class of judgments, i. ¢., decrees of 
divorce, which all considerations of mor- 
ality, practical expediency, and logical 
consistency demand should be brought 
within a rule which applies a uniform 
test of jurisdiction, are excluded from it 
by cases like the Haddock Case, 201 U. 
S. 562, 50 L. ed. 867, 26 Sup. Ct. Rep. 
525, 5 Ann. Cas, 1, which countenance 
the idea that a decree of divorce may be 
perfectly valid in the state where ren- 
dered, and yet, for lack of personal serv- 
ice, not entitled to recognition as affect- 
ing the status of the parties in another 
state-—an anomaly the impossibility of 
which in case of mere money judgments 
is again demonstrated in the Menefee 
Case. Geo. H. PARMELE. 


These investigations have been made 








Last Clear Chance Rule. 


Eprtror Case AND COMMENT: 

The recent case of Butler v. Cabe (Ark.) 
L.R.A.1915C, 702, should be profoundly sig- 
nificant to those who believe in the influence 
and force of precedent, and who remember 
the epoch ushered in at the untimely off- 
taking of “Davies’ immortal donkey.” I re- 
fer, of course, to the obscurely named “Last 
clear chance doctrine.” See Davies v. Mann, 
10 M. & W. 545, — Eng. Rul. Cas. —, in 
which, as memory serves me, Mr. Davies 
tethered his donkey in the road down which 
came Mann driving “at a smartish pace,” and 
ran down the donkey, which unfortunately 
could not escape. If Mann had been careful 
he could have avoided the catastrophe. He 
was not careful, and hence the plea of con- 
tributory negligence availed nothing when he 
was sued for the value of the donkey. It was 
a plain case of actionable a 

Now comes Butler driving a mule known to 
be afraid of automobiles and meets Cabe driv- 
ing his car “at a high rate of speed.” The 
case is distinguished from that of Davies by 
the fact that the m*'e was fastened to noth- 
ing but Butler’s bug Possibly if, like the 
immortal donkey, he ad been fastened to the 
earth it might have held him, but, moved by 
prenatal memories of the other one’s fate, 
this mule bolted for the woods, and at once 
rid himself of all encumbrances on a con- 
tinued mortality. Butler had a few bones 
broken, but got over it and cried for justice. 
It was awarded to him by exactly the same 
course of reasoning followed in Davies v. 
Mann, which is said to be the leading case on 
the “last clear chance rule.” 

Any one that doubts the efficacy of the 
system of precedent in keeping the law true 
to its course should consider the remarkable 
parallelism of these two cases. May one 
not venture to say that never were two cases 
more on all fours? That they should be so 
alike in the facts and the dramatis persone 
(1 don’t know the Latin word for animals) 
proves that donkey cases do have brothers, 
though my Lord Coke said that will cases 
had none. 

Let us have discussion on these cases from 
your readers who have the most recondite 
knowledge of donkeys and decisions. 

Greorce F. Lonesporr. 


Sacramento, Cal. 


Readers’ Comments 
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Approximation of the Human to 
Divine Law. 


Eprror Case AND COMMENT: 

There seems to me to be a very great and 
urgent need in the present age of speaking 
and writing upon a subject which is, and 
should be very near the heart of every true 
American, and especially those which we know 
as Christians. Now, I, as both a lawyer and 
a preacher, see this subject from more than 
one angle. It should be, and is, the desire 
of all of us whether Christian, or non-Chris- 
tian, to want our human law to approach as 
nearly as may be the Divine, that we may have 
justice administered to all. 

However, that justice should be tempered 
with mercy, and there is one thing that a 
great many of our states permit that seems 
to me to be very far removed from Divine 
mercy and justice. That is the infliction of 
the Death Penalty, commonly called Capital 
Punishment. And it is true that many may, 
at the moment that these lines are being read, 
be sent into Eternity, by the sanction of the 
people who claim to be Christians. And it 
seems as if no one has time to take the trouble 
or the thought to speak or write upon a sub- 
ject of so great importance. 

I, for one am opposed to the infliction of 
the Death Penalty at any time, and under 
any circumstances. 

Again, let us say, “Wake up, O Zion, Wake 
up, Ye people.” 

We shall never cease to work with tongue 
and with pen against this great -evil until it 
is entirely eradicated from our civic polity, 
both State and National. 


Paris, III. Epwarp Moren. 


A Query. 


Eprtror CAsE AND COMMENT: 

In re “This Way Out!” in August Case AND 
CoM MENT. 

Would Judge Belcher have been quite so 
ready to satisfy that judgment if his atten- 
tion had been called to Chicago, Burlington & 
Quincy Railroad Co. v. Hall, 1913, 229 U. S. 
511, 57 L. ed. 1306? 


Pittsfield, Mass. James M. RosENTHAL. 


i Kmon6, thie New] : Decisio is I 


The law is the last result of human wisdom acting upon human experience for the benefit of the 
public.—Samuel Johnson. 


Adultery — intercourse between un- 
married man and married woman. A 
statute providing for the punishment of 
adultery without defining the offense is 
held in the Vermont case of State v. 
Bigelow, 92 Atl. 978, accompanied with 


supplemental annotation in L.R.A.1915D, 
438, to apply to an unmarried man hav- 
ing illicit intercourse with a married 
woman, although another statute ex- 
pressly provides punishment of an un- 
married woman having illicit intercourse 
with a married man. 


Automobile — absence of registry 
— effect. The fact that plaintiff’s au- 
tomobile is not registered as required by 
law is held in Armstead v. Lounsberry, 
129 Minn. 34, 151 N. W. 542, annotated 
in L.R.A.1915D, 628, not to prevent his 
recovery of damages for injuries sus- 
tained in a negligent collision. Violation 
of law on the part of plaintiff which will 
preclude a recovery for an injury sus- 
tained by him must bear to the injury 
the relation of cause to effect. 


Automobile — letting to incompe- 
tent driver — liability for injury. 
The keeper of a motor car livery is held 
not liable in the Iowa case of Neubrand 
v. Kraft, 151 N. W. 455, L.R.A.1915D, 
691, for injury done by a car through the 
negligence of one to whom he let it with 
knowledge that the hirer had no acquaint- 


ance with the operation of that make of 
cars. 

This case turther decides that an au- 
tomobile in good condition is not such a 
dangerous instrument that one letting it 
for hire must test the competency and 
skill of a customer before intrusting him 
with it, under penalty of liability for in- 
juries done by the hirer’s negligence. 


Bank — deposit of checks in insol- 
vent bank — stopping payment. One 
who has deposited checks on account in 
an insolvent bank is held not prevented 
in Knaffl v. Knoxville Bkg. & T. Co. 
130 Tenn. 336, 170 S. Ww 476, anno- 
tated in L.R.A.1915D, 402, from having 
payment on them stopped and reclaim- 
ing them from the bank’s receiver, by 
the fact that they have been forwarded 
to a correspondent bank and credited to 
the account of the insolvent one, if the 
correspondent makes no claim to them. 


Bank — payment of forged check — 
negligence in auditing account. A bank 
depositor whose clerk has charge of the 
account is held negligent in Morgan v. 
United States Mortg. & T. Co. 208 N. 
Y. 218, 101 N. E. 871, in comparing only 
the vouchers returned to him when his 
account is balanced from time to time 
without looking at the check list or the 
balance in the pass book, so that, in case 
checks have been forged by his clerk, 
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and the vouchers withdrawn from the 
package and destroyed before the genu- 
ine ones are delivered to him, which he 
does not discover, he cannot charge the 
bank with the loss if it was not negli- 
gent in paying the checks. 

The cases on the duty of a depositor 
to examine his pass book and vouchers 
upon their return from the bank are ap- 
pended to the foregoing decision in 
L.R.A.1915D, 741. 


Bathing resort — absence of life 
lines — liability. Under the laws of 
Florida, it is held in McKinney v. Adams, 
66 So. 988, L.R.A.1915D, 442, an action 
may be maintained against a person who 
operates or maintains a bath house 
where bathing suits are furnished for 
hire, at the seaside resorts in the state, 
for negligence in failing to maintain 
proper and safe lines and life rafts for 
the protection of his patrons, when the 
patrons, who are not guilty of contribu- 
tory negligence, are injured as a proxi- 
mate result of the negligence of such 
operator or his agents. 


Carrier — escape of cattle — injury 


to bystander — liability. A collision’ 


between freight trains caused by the neg- 
ligence of the railway’s employees result- 
ed in the wreck of a number of cars 
loaded with cattle, from which a number 
of wild, dangerous Texas cattle escaped 
into the city of Harper, Kansas, where, 
while they were being gathered up and 
driven to the stockyards by persons em- 
ployed by the railway for that purpose, 
one of the cattle, a cow, attacked and in- 
jured the plaintiff, who was walking on 
the sidewalk; this cow, after the wreck, 
before attacking the plaintiff, having 
made three separate attacks on one of 
the employees driving her. The railway 
is held liable in Hartman v. Atchison, 
T. & S. F. R. Co. 94 Kan. 184, 146 Pac. 
335, annotated in L.R.A.1915D, 563, for 
damages done by this cow to the plaintiff. 


Carrier — injury to passenger 
through emergency brake. A railroad 
company is held liable in Dorr v. Lehigh 
Valley R. Co. 211 N. Y. 369, 105 N. E. 
652, annotated in L.R.A.1915D, 368, for 
injury to a passenger by the sudden ap- 
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plication of the emergency brake to avoid 
striking a traveler at a highway crossing 
if it was negligent in failing to warn him 
or to observe his danger in time to avoid 
the accident without resort to the emer- 
gency brake. 


Constitutional law — forbidding ga- 
rage permit — existing buildings. No 
constitutional property rights, it is held 
in Re McIntosh, 211 N. Y. 265, 105 
N. E. 414, annotated in L.R.A.1915D, 
603, are interfered with, even with re- 
spect to existing plants, by forbidding the 
issuance of any garage permit allowing 
the storage of volatile inflammable oil, 
for a building within a prescribed dis- 
tance of any school, place of public 
amusement, or assembly, tenement house, 
or hotel. 


Constitutional law — requirements 
for operation of garage — validity. 
The police power is held in People ex 
rel. Busching v. Ericsson, 263 Ill. 368, 
105 N. E. 315, L.R.A.1915D, 607, to ex- 
tend to the forbidding of the construc- 
tion of a public garage within a city block 
without consent of a majority of the own- 
ers of property in such block, without de- 
priving the one seeking to do so of any 
right of liberty or property. 


Consul — right to administer. The 
statutory provisions for administration, 
of the state where a citizen of a foreign 
country dies, are held not superseded in 
Re D’Adamo, 212 N. Y. 214, 106 N. E. 
81, L.R.A.1915D, 373, by a provision of 
a treaty between that country and the 
Federal government that, in the event 
of any citizen of either country dying 
without will in the territory of the other, 
the consul of the nation to which the de- 
ceased may belong shall so far as the laws 
of each country will permit, pending the 
appointment of an administrator, take 
charge of his assets, and, moreover, have 
the right to be appointed as administra- 
tor of such estate; and therefore a con- 
sul has no prior right of administration 
over a resident brother of decedent who 
is first in order of right under the laws 
of the state. 


Contribution — official bonds — suc- 
cessive terms. That a surety on the 
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bond of a town treasurer for a second 
term who is compelled to make good 
money lost through a deposit in an in- 
solvent bank during the first term, may 
compel contribution from the surety on 
the bond covering such term, is held in 
Yawger v. American Surety Co. 212 N. 
Y. 292, 106 N. E. 64, annotated in L.R.A. 
1915D, 481. 


Covenant -- residence — double 
house. That a clause in a conveyance 
restricting the use of the property con- 
veyed “for residence purposes only” does 
not prohibit the erection of a double or 
two-family house on the premises, is held 
in the Ohio case of Hunt v. Held, 107 
N. E. 765, L.R.A.1915D, 543. 


Damages — loss of consortium. 
That a man cannot, since the passage of 
the married woman’s act, recover dam- 
ages against one who has negligently 
injured his wife, for loss of consortium, 
is held in the Michigan case of Blair v. 
Seitner Dry Goods Co. 151 N. W. 724, 
annotated with recent cases in L.R.A. 
1915D, 524, the earlier authorities hav- 
ing been presented in 33 L.R.A.(N.S.) 
1042. 


Dentist — discrimination against 
practitioner in another state. A pro- 
vision in a statute for the licensing of 
dentists preserving the rights of those 
licensed and registered at the time of 
its passage is held in People v. Griswold, 
213 N. Y. 92, 106 N. E. 929, annotated 
in L.R.A.1915D, 538, not to affect the 
constitutional rights of one licensed at 
the time in another state, who, under the 
statute, must comply with its terms to 
secure a license to practise in the state 
after the passage of the statute. 


Electricity — death — duty to antic- 
ipate accident. One maintaining heav- 
ily charged wires in a city street, 29 
feet from the ground and 12 feet from 
the adjoining building, is held not liable 
in Geroski v. Allegheny County Light 
Co. 247 Pa. 304, 93 Atl. 338, L.R.A. 
1915D, 560, for the death of the janitor 
of the building, who, in attempting, 
while on the ground, to substitute a wire 
for a rope on a flagstaff on the building, 
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walks toward the street far enough to 
bring the wire in contact with the cur- 
rent, thereby causing his death, since 
there is no duty to anticipate such an 
accident. 


Elevator — liability for manufactur- 
er’s negligence. The owner of an ele- 
vator in an office building is held liable 
in Dibbert v. Metropolitan Invest. Co. 
158 Wis. 69, 147 N. W. 3, for injuries 
to passengers because of the negligence 
of the manufacturer of the apparatus in 
using an unsafe bolt to unite the cables 
to the car. 

Recent cases on the subject accompany 
this decision in L.R.A.1915D, 305, the 
earlier authorities having been presented 
in 15 L.R.A.(N.S.) 790. 

It is the theory of the foregoing case 
that the liability of the carrier is not de- 
termined solely by his care, that is, al- 
though he may have exercised the requi- 
site degree of care in inspecting the 
car and maintaining the same, yet if the 
manufacturer has been negligent in fail- 
ing to discover the latent defect, the car- 
rier is liable for the manufacturer’s neg- 
ligence. 

It is apparent that this theory carries 
the liability of the carrier to an extreme. 

There are cases holding a contrary doc- 
trine. They are based on the theory that 
the carrier has discharged his duty if he 
has purchased the appliance containing 
the latent defect, of a reputable manu- 
facturer, exercised a high degree of care 
in inspecting it for such defects, and con- 
tinues this high degree of care in watch- 
ing the appliance for any suggestion of 
a weakened condition which it ought rea- 
sonably to suppose to be due to a latent 
defect. 


Eminent domain — right to reject 
fixtures. That the state cannot, in con- 
demning for its use real estate with a 
building thereon, refuse to pay for the 
fixtures attached to the building, if there 
is nothing in the notice of condemnation 
to show that only a portion of the prop- 
erty was to be taken, is held in Jacksoa 
v. State, 213 N. Y. 34, 106 N. E. 758, 
annotated in L.R.A.1915D, 492. 


Evidence — res geste — declara- 
tions not explaining main facts. There 
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is but little authority upon the precise 
question as to the admissibility of state- 
ments or exclamations by an injured per- 
son after the accident tending to explain 
the reason for his presence at the scene 
of the accident. 

Upo:: the question of liability of a rail- 
road company for injury to an employee 
through the negligent collision of two 
engines, evidence of his statements soon 
after the injury as to why he was at the 
place where the injury occurred is held 
not admissible as res geste, in Hobbs v. 
Great Northern R. Co. 80 Wash. 678, 
142 Pac. 20, annotated in L.R.A.1915D, 
503, because they do not in any way ex- 
plain or characterize the main facts un- 
der investigation. 

The declarations in question were not 
mere verbal acts, but were offered for 
their testimonial value, and their admis- 
sion would have involved a real excep- 
tion to the hearsay rule. 


Evidence — to prove unconstitution- 
ality of statute — admissibility. Evi- 
dence is held not admissible in Pitts- 
burgh, C. C. & St. L. R. Co. v. State, 
180 Ind. 245, 102 N. E. 25, to show that 
a statute requiring caboose cars to be of 
a certain length and to be mounted on 
certain running gear is unreasonable be- 
cause cars corresponding to those speci- 
fied are not required for safety, and 
therefore that the statute which places 
additional expense on railroad companies 
is void as taking property without due 
process of law. 

Recent cases on the consideration of 
extrinsic evidence to show the unconsti- 
tutionality of a statute are appended to 
the foregoing decision in L.R.A.1915D, 
458, the earlier authorities having been 
collected in a note in 14 L.R.A, 459. 


Exemptions — duty to set aside. 
Under the Oklahoma statutes it is held 
in Parsons v. Evans, 145 Pac. 1122, 
annotated in L.R.A.1915D, 381, to be no 
part of the duty, nor is it the right, of 
an officer holding an execution, to select 
and set apart the judgment debtor’s ex- 
empt property. Neither is it his duty 
to advise him as to his right to certain 
exemptions. The right to claim and 
select exempt property rests wholly with 
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and can be exercised only by the judg- 
ment debtor. 

Where a judgment defendant, having 
more property of a certain class than is 
exempt by statute, desires to claim his 
exemptions out of the whole, it is his 
duty to promptly inform the officer hold- 
ing process, of the particular property 
selected and ciaimed as exempt from 
levy. 


Fright — fainting — fall — liability. 
The rule disallowing damages for fright 
is held not to apply in Conley v. United 
Drug Co. 218 Mass. 238, 105 N. E. 975, 
annotated in L.R.A.1915D, 830, where 
physical injuries are caused by a fall 
consequent upon a faint caused by an 
explosion due to another’s negligence. 


Fright — physical injury — liability. 
One who negligently explodes a heavy 
blast in close proximity to and casts 
débris upon a dwelling occupied by a 
woman, when he could have foreseen that 
some injury was likely to happen to the 
inmates of the house from his act, is 
held liable in the Oregon case of Salmi 
v. Columbia & N. River R. Co. 146 Pac. 
819, L.R.A.1915D, 834, for a physical 
injury inflicted upon the woman in falling 
as a result of a swoon from fright at the 
explosion. 


Gaming — testimony of other party 
— sufficiency — accomplice. One with 
whom a bet is made is held in Paylor v. 
United States, 42 App. D. C. 428, L.R.A. 
1915D, 682, not an accomplice of the 
other party to the transaction, who is 
under prosecution for violating the stat- 
ute against betting, within the rule that 
a conviction cannot be had upon the un- 
supported testimony of an accomplice. 


Highway — forbidding — validity. 
A city ordinance which, in effect, pro- 
hibits one who owns and operates a ma- 
chine shop from using the streets in 
bringing and taking traction engines and 
heavy vehicles to and from his shop, and 
thereby arbitrarily deprives him of an op- 
portunity to carry on his business, is 
held unreasonable and void in Brown v. 
Nichols, 93 Kan. 737, 145 Pac. 561, 
L.R.A.1915D, 327. 
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Highway — negligent driving — 
coupling wagons. The act of coupling 
two wagons together, and thus driving 
them on the street, is held not of itself 
to constitute negligence on the part of 
. the owner of the wagons in Zigman v. 
Beebe & R. Furniture Co. 97 Neb. 689, 
151 N. W. 166, L.R.A.1915D, 536, so 
as to render him liable in damages for 
the death of a child who climbed on the 
connecting pole. 

The court holds that the doctrine of 
the Turntable Cases is not applicable to 
the facts in this case. 


Homestead — separation of family. 
Where the relation of husband and wife 
exists, the deed of the former to the 
homestead of the family is held in the 
Oklahoma case of Whelan v. Adams, 145 
Pac. 158, annotated in L.k.A.1915D, 551, 
to convey no title, and this notwithstand- 
ing the fact that the husband and wife 
be living separate and apart, or even 
though the wife may have, without jus- 
tifiable cause, abandoned the husband. 


Hospital — compulsory detention of 
patient — liability. Few authorities 
have discussed the question determined 
in the North Carolina case of Cook v. 
Highland Hospital, 84 S. E. 352, anno- 
tated in L.R.A.1915D, 611, which holds 
that a patient of full age who is detained 
in a hospital against her will, denied com- 
munication with her friends, and sub- 
jected to compulsory physical treatment 
when she might have been released with- 
out danger to herself, is entitled to dam- 
ages as for false imprisonment, although 
the hospital authorities acted in good 
faith and the patient contracted to be 
subject to the rules, which justified such 
action. 


Hospital — negligence — liability. 
That a hospital conducted for private 
gain is liable to a patient for the negli- 
gence of nurses, while acting within the 
scope of their employment, is held in 
Broz v. Omaha Maternity & G. Hospital 
Asso. 96 Neb. 648, 148 N. W. 575, an- 
notated with recent cases in L.R.A. 
1915D, 334, the earlier decisions having 
been presented in 6 L.R.A.(N.S.) 306. 
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Insurance — against theft — circum- 
stantial evidence. That the evidence of 
theft is wholly circumstantial is held in 
Miller v. Massachusetts Bonding & Ins. 
Co. 247 Pa. 182, 93 Atl. 320, L.R.A. 
1915D, 615, not to defeat recovery on a 
policy of insurance against loss of theft, 
although it provides that assured shall 
produce direct and affirmative evidence 
that the loss was due to theft; disap- 
pearance of the articles not to be deemed 
such evidence. 


Insurance — burial contracts — stat- 
utory regulations. A contract by an 
individual engaged in the undertaking 
business, to furnish burial in considera- 
tion of payment of interest during life 
on notes of varying amounts according 
to age and service to be rendered, is held 
to be within the operation of the statute 
governing the transaction of insurance 
business in the Ohio case of Renschler 
v. State, 107 N. E. 758, L.R.A.1915D, 
501. 


Insurance — fidelity — return of un- 
earned premium. That no return of 
unearned premium upon a bond insuring 
the fidelity of a public officer for a year- 
ly premium can be had, although he dies 
in the middle of the year; at least, where 
duties involving the principal hazard 
have all been performed before his death, 
is held in the Tennessee case of Crouch 
v. Southern Surety Co. 174 S. W. 1116, 
L.R.A.1915D, 966. 

This decision appears to be one of 
first impression. 


Insurance — hail — misdescription 
of land. A misdescription of the land 
on which crops, insured against hail, are 
growing, will not, of itself, it is held in 
the North Dakota case of French v. 
State Farmers’ Hail Ins. Co. 151 N. W.7, 
L.R.A.1915D, 766, prevent a recovery 


in case of loss. And where such misde- 
scription is due solely to the error of the 
agent of the insurance company in pre- 
paring the application for such insur- 
ance, it is not necessary to bring an ac- 
tion in equity to reform the policy; but 
the insured may, by setting forth the 
facts relating to the mistake, in his com- 
plaint, bring an action at law thereon in 
the first instance. 
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Insurance — intentional injury — 
unexpected result. A policy of insur- 
ance which provides that indemnity shall 
not be payable for injuries, fatal or other- 
wise, intentionally inflicted upon the in- 
sured by himself or some other person, 
is held in the Oklahoma case of Union 
Acci. Co. v. Willis, 145 Pac. 812, L.R.A. 
1915D, 358, not to exclude a recovery 
where the insured dies from a fracture 
of the skull caused by a fall on a hard 
pavement, the result of a blow in the face 
struck by the fist of another, where the 
blow but not the fatal result was inten- 
tionally inflicted. 


Insurance — temporary breach of 
condition — effect. The inclusion in 
a deed of trust of personal property, of 
an automobile insured by a policy pro- 
viding that it shall become void if the 
property becomes encumbered, will not, 
it is held in the North Carolina case 
of Cottingham v. Maryland Motor Car 
Ins. Co. 84 S. E. 274, L.R.A.1915D, 344, 
prevent recovery on the policy if the deed 
of trust is only temporary, and is sat- 
isfied and canceled before the loss, and is 
not material to the risk, or fraudulent. 


Intoxicating liquor — possession for 
shipment to other state — punishment. 
One having possession of intoxicating 
liquor to be delivered to carriers for 
shipment to other states upon receipt of 
the price is held in the Kentucky case of 
Frogg v. Com. 173 S. W. 383, L.R.A. 
1918D, 330, within the operation of a 
statute providing for punishment of one 
who has such liquors in possession for 
purpose of sale. 


Landlord and tenant — invalid life 
estate — recovery of possession. A 
lessor of an estate by a lease purporting 
to be for life, but invalid as a life es- 
tate because not under seal, upon con- 
sideration of support, is held not entitled 
in Calkins v. Pierce, 112 Me. 474, 92 
Atl. 529, where the statute does not re- 
quire an ordinary lease to be under seal, 
to maintain a real action to recover the 
possession while the lessee complies with 
his agreement. 

The right of a lessor to maintain an 
action for possession against his coven- 
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ant not to disturb the lessee’s possession, 
when the covenant is repugnant to the 
estate granted is the subject of the note 
appended to the foregoing decision in 
L.R.A.1915D, 467. 


Master and servant — hours of serv- 
ice — fireman watching engine. The 
time during which a fireman is required 
to watch his engine after the train is 
tied up because it cannot complete its 
run within the sixteen hours provided, 
before he is relieved from duty, must be 
considered it is held in Great Northern 
R. Co. v. United States, 218 Fed. 302, 
in determining whether or not he has 
been kept on duty longer than the stat- 
ute permits. 

It is further decided in this case that 
hot journals, unusual traffic, head winds, 
or the imperfect working of an engine 
because recently overhauled, are not 
within the proviso to the Federal hours 
of service act, that it should not apply in 
case of casualty, unavoidable accident, or 
act of God, nor where the cause of de- 
lay was not known to the carrier at the 
time the employee left the terminal, and 
could not have been foreseen. 

The authorities dealing with the con- 
struction, applicability, and effect of 
hours-of-service laws are gathered in the 
note appended to the foregoing case in 
L.R.A.1915D, 408. 


Master and servant — parcel deliv- 
ery — independent contractor. The 
defendant radiator company employed a 
transfer company to make deliveries for 
it. The transfer company exercised an 
independent calling, routed the deliveries, 
took other deliveries with those of the 
defendant, received an agreed compensa- 
tion per hundred weight, and the defend- 
ant exercised no control over it. A 
driver, in making a delivery, negligently 
left some radiators in the sidewalk space, 
and the plaintiff fell over them and was 
injured. It is held in Winter v. American 
Radiator Co. 128 Minn. 508, 151 N. W. 
277, L.R.A.1915D, 476, that the transfer 
company was an independent contractor, 
and the defendant is not liable on the 
doctrine of respondeat superior. 


Master and servant — resignation — 
acceptance. Where one employed by the 
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year as a traveling salesman is criticized 
for granting a minor concession to a 
customer of his employer, writes to such 
employer offering conditionally to resign 
his position, and the employer does not 
accept the offer, but continues the sales- 
man in his employment for more than 
thirty days, and accepts the benefits of 
his services, it is held in Nesbit v. Gib- 
lin, 96 Neb. 369, 148 N. W. 138, L.R.A. 
1915D, 477, that the employer cannot 
thereafter avail himself of the condition- 
al offer to resign. 

In such a case the employer cannot dis- 
charge the employee without responding 
in damages, unless the employee is guilty 
of some misconduct subsequent to the 
making of his conditional offer of resig- 
nation. 

A diligent search discloses but one 
other case as to the necessity of, or time 
for, acceptance of resignation of an em- 
ployee of a private employer. In that 
case, Capps v. University of Chicago, 
166 Ill. App. 485, where a university pro- 
fessor who was entitled to a vacation 
credit of ten months with pay, tendered 
his resignation conditionally on its being 
accepted to take effect at the end of the 
vacation period, it was held that, as such 
resignation was not accepted as offered, 
but on other terms than those tendered, 
it was not binding on the professor, and 
he could not be held to have resigned 
other than conditionally, that is, to take 
effect in the future as indicated, without 
prejudice to his vacation credit. 


Monopoly — trading stamp — con- 
tract. Contracts by which one issues 
trading stamps to merchants, which, for 
the purpose of suppressing competition, 
prohibit them from using the stamps of 
others, and which enable him to control 
nearly 90 per cent of the trading stamp 
business in the locality, are held in Mer- 
chants’ Legal Stamp Co. v. Murphy, 220 
Mass. 281, 107 N. E. 968, annotated in 
L.R.A.1915D, 520, to be within the op- 
eration of a statute declaring unlawful 
and void every agreement in violation 
of common law, if thereby a monopoly 
in the production or sale of any article 
or commodity tends to be created. 


Mortgage — usury — right of pur- 
chaser. Where property is sold on the 
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foreclosure of a usurious mortgage, one 
who purchases at the foreclosure sale and 
pays his money without notice of the 
usurious character of the mortgage is 
held protected as a bona fide purchaser 
of the property in Heitsch v. Minneapo- 
lis Threshing Mach. Co. 29 N. D. 94, 150 
N. W. 457, annotated in L.R.A.1915D, 
349, and the same is true where, after 
the foreclosure sale and before the ex- 
piration of the time of redemption, a 
person buys the interest or estate of the 
mortgagee, who bids in the property at 
the sale. 


Receiver — right to appeal from ad- 
verse decision. That a receiver who 
brings an action to establish a claim in 
the court from which he received his 
appointment cannot appeal from an ad- 
verse decision without permission of the 
court, is held in the Alabama case of 
Coffey v. Gay, 67 So. 681, annotated in 
L.R.A.1915D, 802. 


Sale — cash — waiver of failure. 
Where a contract of sale provides for 
cash on delivery, and the goods are deliv- 
ered, but the purchaser fails to pay, and 
the seller does not promptly reclaim the 
goods, but endeavors for six months to 
collect the account and fails to show at 
the trial that such delay in reclaiming the 
goods was caused by some trick or arti- 
fice on the part of the buyer, it :s held 
in Lehmann v. People’s Furniture Co. 
42 Okla. 761, 142 Pac. 986, accompanied 
with supplemental annotation in L.R.A. 
1915D, 355, that the title to the prop- 
erty passed to the buyer upon the seller’s 
failure to promptly rescind, and the court 
erred in not peremptorily instructing the 
jury to return a verdict for the defend- 
ant. 


Schools — right to prohibit fraterni- 
ties — interference with constitutional 
rights. A legislature which has power 
to create and abolish institutions of learn- 
ing to be supported by the state is held, 
in the Mississippi case of University of 
Mississippi v. Waugh, 62 So. 827, anno- 
tated in L.R.A.1915D, 588, to have au- 
thority to forbid the existence of Greek 
letter fraternities in such institutions and 
deprive members in them of the right 
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to receive honors or diplomas from such 
institution. 

Nor are constitutional privileges or 
property rights denied by making renun- 
ciation of allegiance to Greek letter fra- 
ternities a condition to becoming students 
in schools supported by the state. 


Slander — juror — actionability. A 
statement by an attorney in open court 
that the jury in another case had turned 
in a verdict which they knew to be 
wrong is held not privileged in Small- 
wood v. York, 163 Ky. 139, 173 S. W. 
380, annotated in L.R.A.1915D, 578, 
which further determines that to charge 
a juror with returning a verdict which 


he knew to be wrong is not actionable 


per se. 

The position of juror is also said not 
to be an office or employment within the 
rule that it is slanderous to impute un- 
fitness to perform the duties of an office 
or employment. 


Specific performance — sale of cor- 
porate stock. Specific performance of 
a contract for the sale of stock in a cor- 
poration may be had at the suit of the 
seller, it is held in the West Virginia case 
of Morgan v. Bartlett, 83 S. E. 1001, if 
it is made to appear that such stock is 
not for sale in the general market and 
is of uncertain value, since in such case 
an action at law for damages is inade- 
quate. 

Supplemental annotation on the ques- 
tion accompanies the report of this case 
in L.R.A.1915D, 300. 


Sunday — effect of charging jury on. 
Charging the jury in a criminal case on 
Sunday is held in the Tennessee case of 
Moss v. State, 173 S. W. 859, annotated 
in L.R.A.1915D, 361, not to render the 
proceeding void, although court was not 
adjourned at the close of the arguments 
on Saturday, but merely took a recess, so 
that the charge could be delivered with- 
out the necessity of a formal opening of 
the court on Sunday. 

There is no doubt of the correctness 
of the decision, that a jury may not be 
charged on Sunday, but the question has 
not often been directly decided. Charg- 
ing the jury is a judicial, as distinguished 
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from a ministerial, act, and on principle 
ought not to be possible on a nonjudi- 
cial day. 


Trover — conversion by sale of 
storeroom. The question as to whether 
the mere unauthorized advertising of 
another’s property for sale is such an 
assertion of authority over it or negation 
of the owner’s right as to amount to a 
conversion seems to have been consid- 
ered for the first time in Brandenburg 
v. Northwestern Jobbers’ Credit Bureau, 
128 Minn. 411, 151 N. W. 134, L.R.A. 
1915D, 474, which holds that to consti- 
tute a conversion of personal property of 
another there must be some exercise of 
the right of complete ownership and 
dominion over it, to the total exclusion 
of the rights of the owner, or else some 
act done which destroys it or changes 
its character, or in some way deprives 
the owner of it permanently or for an in- 
definite length of time. Conversion may 
be proved by demand and refusal of pos- 
session, but evidence of this is not neces- 
sary, if there is other evidence of actual 
conversion. Neglect of a bailee to notify 
the bailor of a sale of the premises, where 
a gratuitous bailment is kept, is not a 
conversion, where no loss or misappro- 
priation follows; nor is the advertising 
of goods for sale through a mistake a 
conversion so long as there is no sale or 
loss or misappropriation ; nor is the sale 
of a few articles which have in some 
manner become commingled with the 
bailor’s goods a conversion of the whole 
stock, in the absence of evidence as to 
how the commingling took place. 


Warehouseman — act of God — un- 
usual tide — liability. That a_ tide 
which injured property in a warehouse- 
man was the highest for a period of 
nearly sixty years is held in Hecht v. 
Boston Wharf Co. 220 Mass. 397, 107 
N. E. 990, annotated in L.R.A.1915D, 
725, not to relieve the warehouseman 
from liability for the injury, if the floor 
of the warehouse was below the height 
reached by the tides several times during 
that period, and lower than was regard- 
ed as safe by experts in the locality. 


Water — irrigation company — priv- 
ity of lessee — right to maintain action. 
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One leasing land under a ditch construct- 
ed by a mutual irrigation ditch company, 
from a holder of shares in the company, 
by an instrument providing that he will 
accept as full water right for said land 
a definite fraction of the water right held 
by the lessor, is held in the Washington 
case of Berg v. Yakima Valley Canal 
Co. 145 Pac. 619, annotated in L.R.A. 
1915D, 292, to be in such privity with the 
ditch company as to enable him to main- 
tain an action against it for negligent 
failure to maintain the ditch, in conse- 
quence of which he is deprived of the 
water to which he is entitled, to his in- 
jury. 

There seems to be but little authority 
on this question. There are several cases 
in which stockholders of mutual irriga- 
tion ditch companies have successfully 
prosecuted actions against the company 
for failure to supply water, but their 
right to maintain the actions does not 
seem to have been seriously questioned. 


Will — loan — rule in Shelley's 
Case. Since in a will the word “lend” 
is equivalent to “give” or “devise,” a 
loan in such an instrument of land to 
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Appeal — prejudicial error — pres- 
ence of stranger in jury room. The 
presence of a stranger in the room with 
a jury for a substantial time while they 
are considering their verdict is held, in 
Goby v. Wetherill [1915] 2 K. B. 675, 
to be of itself sufficient to invalidate 
their verdict, although throughout the 
jury’s deliberations he remained a silent 
figure, and neither by word nor deed in- 
terfered in any way. 


Corporations — alien enemy share- 
holder — right to vote. The English 
court of appeal has held, in Robson v. 
Premier Oil & Pipe Line Co. [1915] 
2 Ch. 124, that under the common-law 
rule which forbids all intercourse with 
alien enemies, an alien enemy is not en- 
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Note.—The more important of these decisions will be reported, with full annotations in 











one for life, with a devise of it in fee 
to his heirs at his death is held in 
Robeson v. Moore, 168 N. C. 388, 84 
S. E. 351, to pass the fee to him. 

This decision is accompanied in L.R.A. 
1915D, 496, by a note on the meaning 
and effect of the term “lend” or “loan” 
employed in a deed or will. 


Writ — service — reading over tele- 
phone. Reading a summons to defend- 
ant over the telephone is held not a suffi- 
cient service in S. Lowman & Co. v. Bal- 
lard, 168 N. C. 16, 84 S. E. 21, L.R.A. 
1915D, 427, under a statute providing 
that summons shall be served by reading 
the same to defendant, where at the time 
the statute was enacted the telephone 
was not in existence as a general means 
of communication. 

But one other case seems to have 
passed upon this question. In Ex parte 
Terrell, — Tex. Crim. Rep. —, 95 S. W. 
536, it is held that reading a subpoena 
to a witness over the telephone is not a 
sufficient service under a statute pro- 
viding that “a subpcena is served by 
reading the same in the hearing of the 
witness.” 


titled during a state of war to exercise 
a right of voting in respect of shares 
in an English company. The court de- 
clined to accept the view taken in the 
case of Kershaw v. Kelsey, 100 Mass. 
561, 1 Am. Rep. 142, 97 Am. Dec. 124, 
that the prohibition at common law of 
intercourse with an alien enemy is limited 
to commercial intercourse or trading. 


Nuisance — manhole explosion — 
ignition of gas by electric spark — lia- 
bility of electrical company. The prin- 
ciple enunciated in Rylands v. Fletcher, 
L. R. 3H. L. 390, WL. J. Bock. N. S. 
161, that a person who brings into being 
or collects on his premises something 
which is likely to do damage if it es- 
capes, is liable for the consequences of 
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such escape, irrespective of negligence, 
does not extend so far as to require one 
[in the phrase of Sankey, J., in Good- 
body v. Poplar Borough Council] 84 
L. J. K. B. N. S. 1230, to keep the mis- 
chief from the land of other people off 
one’s own. In the case last cited it was 
held that an electrical company maintain- 
ing a brick lined chamber in a street for 
the purpose of access to its underground 
mains was not liable for personal injuries 
occasioned by an explosion of gas which 
escaped from gas mains near by and 
found its way into the chamber, where 
it was ignited by the blowing out of a 
fuse therein located. 


Nuisance — coal dust — grant of 
right to carry on trade of miner as 
implied license to commit nuisance. A 
license in a lease, to carry on certain in- 
dustries and trades upon the demised 
premises, including that of miners and 
smelters, does not impliedly authorize the 
carrying on of the business of coal min- 
ing in such a way as to create a nuisance 
by screening operations, though carried 
on in a reasonable manner as usual in the 
vicinity, and without negligence, where 
it is not shown that the business au- 
thorized cannot possibly be in a practical 
sense carried on without committing a 
nuisance; and therefore one who holds 
adjoining land under a lease from the 
same landowner, “subject to all rights 
and easements belonging to any adjoining 
and neighboring property,” granted sub- 
sequently to the former lease, but before 
the erection of the screening apparatus, 
is not precluded by the terms or the cir- 
cumstances of the grant from obtaining 
relief against the nuisance caused by the 
discharge of coal dust onto his premises. 
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Pwllbach Colliery Co. v. 
[1915] A. C. 634. 


Shipping — bill of lading — excep- 
tions — restraint of princes — fumiga- 
tion of ship by health authorities. That 
an exception in a bill of lading against 
“restraints of princes” and “any circum- 
stances beyond the shipowner’s control” 
does not protect the carrier from liability 
for damage to the cargo by fumigation 
of the vessel at the port of discharge, 
where it was known before the com- 
mencement of the voyage that under a 
government regulation the ship would 
have to undergo fumigation, is held in 
Ciampa v. British India Steam Nav. Co. 
[1915] 2 K. B. 774. This decision is 
put on the further ground that, as before 
taking the cargo aboard the ship had 
come from a plague-contaminated port, 
and had a foul bill of health, the vessel 
was unseaworthy as being unfit to re- 
ceive and carry a cargo liable to be m- 
jured by fumigation. 


Wills — attempt of testator to desig- 
nate tribunal for construction of — 
validity. An attempt on the part of a 
testator to constitute a tribunal for the 
construction of his will by providing that 
if any doubt should arise as to the iden- 
tity of the association intended to benefit 
by certain charitable gifts in his will, the 
question should be decided by his trus- 
tees, whose decision should be final and 
binding on all parties, is held in Re 
Raven, 84 L. J. Ch. N. S. 489, to be in- 
valid as an attempt to deprive the person 
to whom the legal right to the legacy is 
given of one of the incidents of that 
right, and, further, to be unlawful on 
grounds of public policy as an attempt to 
deprive persons of resort to the ordinary 
tribunals to decide their legal rights. 


Woodman 











Comparison of Infirmities. It was a 
case involving the right of possession to 
a mining claim. The plaintiff proved 
location, and record, and attempted to 
prove that he had performed on the claim 
the $100 worth of assessment work re- 
quired by law. In so far as I may have 
been a little shy on the assessment work, 
said he, “it was because I have been 
afflicted with rheumatism. Why, look a 
here, gentlemen, of the jury,” and he 
suddenly stripped his pantaloons up, ex- 
hibiting knees red and swollen. “Would 
you expect a man to do much work with 
a pick with such knees as these?” 

The defendant was equal to the emer- 
gency. He testified that he found the 
claim vacant, with no signs of work upon 
it, that he located it and proceeded to 
comply with the law by doing work. 
“This work I did,” said he, “notwith- 
standing my physical infirmities; why 
look a here, gentlemen,” and he sudden- 
ly dropped his pantaloons about his 
ankles. “Look at the white swelling I’ve 
got on my left leg, and look at this enor- 
mous boil I’ve got on my spinal terminal. 
I wasn’t able to sit down,” said he, “I 
had to take my meals lying down on my 
stomach. But I did the work. Are you 
goin’ to take my minin’ claim away from 
me and give it to this man who has 
brought the rheumatism on hisself by 
high livin’ and low drinkin?” 

The verdict of the jury was for the 
defendant with the boil and the white 
swelling. 


A Ledge and a Mine. Let not dis- 
tinguished counsel from any Eastern or 
Western bar plume themselves upon 


Across the walnuts and the wine.— Tennyson. 
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their fancied superiority to their frontier 
brethren. The litigation which attends 
upon rich mineral discoveries often 
tempts the keenest intellects to the 
forums of the frontier, and an imported 
counsel is, in his ignorance of local cus- 
toms and local nomenclature, liable to 
make a bad break. 

A distinguished New England lawyer 
who was imported by a Boston capitalist 
to take charge of a big mining suit, de- 
livered himself of a lengthy phillipic 
against a witness who had testified that 
a mine was in a certain locality, and who 
a year before had testified that it was in 
another locality a quarter of a mile dis- 
tant. “Did he lie, then, or is he lying 
now?” said the imported lawyer. 

“The learned counsel from afar,” an- 
swered his opponent, “is an apt illustra- 
tion of the proverb that a little learning 
—and in his case such a very little—is a 
dangerous thing. He confuses a mine 
with a ledge. The locality of a ledge can- 
not, of course, be changed, but the local- 
ity of a mine, which is the work upon a 
ledge, maybe, as in this case, placed at 
one point to-day, and in six months may 
be at another point a quarter of a mile or 
more away.” 


Comments of the Judge. In the 
early days of Colorado, there came into 
Denver a man who said that he was one 
of a party of eight immigrants who had 
been lost in the snows, that their pro- 
visions gave out, and they had resorted 
to cannibalism, casting lots each week to 
determine who should die in order that 
the others might live. This practice was 
pursued, he said, until he was the last 











survivor, when he made a desperate ef- 
fort, broke through the snows, and 
reached Denver. 

As soon as the snow on the mountains 
melted a party visited the scene. They 
found the bodies of the seven victims of 
cannibalism, but they also found that the 
survivor had robbed the bodies, and that 
the last three victims had been murdered 
in their beds. 

While they were engaged in the search 
the murderer fled. His whereabouts was 
not discovered until nine years after- 
ward, when he was found in Montana, 
arrested, and returned to Colorado. 

In the meantime a county had been 
created which included in its boundaries 
the locality of the crime, and John Pack- 
er was tried there, and convicted of mur- 
der in the first degree. The case was 
known as the cannibal case, and became a 
cause celebre. 

The sentence pronounced by the pre- 
siding judge was a unique one. “John 
Packer,” said he, “you low down ornery 
man eating son of a bachelor, stand up. 
You have been convicted of a crime more 
horrible than any ever chronicled in the 
annals of criminal jurisprudence. It was 
an offense not only against humanity, but 
against public policy. At a fime in the 
history of our young and risin’ common- 
wealth, when we was all of us a doin’ 
all we could to induce eastern immigra- 
tion, you discouraged the incoming of 
people to our state by killin’ and eatin’ 
up what was then a majority of the legal 
voters of this precinct of Gunnison coun- 
ty. I wish I was able to sentence you 
to a slow and painful demise, such as 
‘being kicked to death by lame grasshop- 
pers. As it is, I give you the limits of 
the law. I sentence you to be hung by 
the neck on Friday week until you are 
dead, and may the Devil receive your 
soul. Mr. Sheriff, adjourn court.” 


Hang Me First. Judge J. B. Boothe, 
of Lexington, Miss., told the following 
good story to the “Co-op.” salesman on 
his recent visit to Lexington: 

In one of the counties of a Southern 
state, the sheriff had ascended a scaffold 
with a convict sentenced to be hanged, 
the day and hour of execution having 
:arrived. A large concourse of people 


Quaint and Curious 
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around the place on which the gallows 
was erected had assembled to witness the 
hanging. Jim Logan, a convict, had been 
found guilty of the foul murder of a 
prominent citizen, and the masses far and 
near had come to see him suffer the ex- 
treme penalty of the law for the crime 
he had committed. 

Before adjusting the black cap over 
Jim’s head, the sheriff informed him that 
he would give him thirty minutes to make 
a speech to the crowd assembled. 

Jim replied, “Me make a _ speech? 
What for?” The sheriff said, “I thought 
you would like to say something in re- 
lation to the crime with which you are 
charged.” “No,” said Jim, “I do not 
care to make a speech.” Immediately 
a man in the crowd said in a loud voice, 
“Jim if you do not want to speak, give 
me your time.” Jim then said, “Mr. 
Sheriff, who is the man who asked me 
to give him my time to make:a speech?” 
The sheriff answered, “That is George 
Gilgore, a candidate for the legislature.” 
Jim then said, “Mr. Sheriff, George can 
have my time, but hang me first. I 
have heard him speak before.” 


As He Pleased. A fellow named 
Donks was once tried at Yuba City for 
entering a miner’s tent, and seizing a 
bag of gold dust valued at $84. The 
testimony showed that he had once been 
employed there, and knew exactly where 
the owner kept his dust; that, on the 
night specified, he cut a slit in the tent, 
reached in, took the bag, and then ran 
off. 

The principal witness testified that he 
saw the hole cut, saw the man reach in, 
and heard him run away. 

“T rushed after him at once,” con- 
tinued the witness, “but when I cotched 
him, I didn’t find Bill’s bag; but it was 
found’afterwards where he had throwed 
2 

“How far did he get in when he took 
the dust?” inquired the counsel. 

“Well, he was stoopin’ over, about 
half in, I should say,” replied the wit- 
ness. 


“May it please your Honor,” inter- 
rupted counsel, “the indictment is n’t 
sustained, and I shall demand an ac- 
quittal on direction of the court. The 
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prisoner is on trial for entering a dwell- 
ing in the night-time, with intent to 
steal. The testimony is clear that he 
made an opening through which he pro- 
truded himself about half-way, and, 
stretching out his arms, committed the 
theft. But the indictment charges that 
he actually entered the tent or dwelling. 
Now, your Honor, can a man enter a 
house, when only one half of his body is 
in, and the other half out?” 

“I shall leave the whole matter to the 
jury. They must judge of the law and 
the fact as proved,” replied the judge. 

The jury brought in a verdict of 
“guilty” as to one half of his body from 
the waist up, and “not guilty” as to the 
other half. 

The judge sentenced the guilty party 
to two years’ imprisonment, leaving it 
to the prisoner’s option to have the not 
guilty half cut off or take it along with 
him.—Wit and Wisdom. 


A Roland for His Oliver. 
NOTICE. 
I will not be responsible for any debts 


or contracts made by my wife, Mrs. 


Stella Ross. T. M. Ross. 


NoTIceE. 

And that is why I am now in business 
at the Little Cash Store. Bring your 
little cash to the “Little Cash Store,” 
where it is needed and appreciated. 
Phone 867.—Mrs. Stetxa (T. M.) Ross. 

—Monroe News-Star. 


On and Off the Water Wagon. The 
Judge threw up his hands. 

“A combination like this would jolt 
anyone,” he said. 

Louis Fish, 45, was before the court 
for being drunk and disorderly. 

“Your Honor,” testified Patrolman 
Victor Francis, “Fish was on the water 
wagon—” 

“Good!” interrupted the court. “Why 
did he fall off ?” 

“T took him off,” said the officer, “and 
I then took—” 

“What?” demanded the judge. “You 
took him off? And now you’ve got nerve 
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enough to prosecute him for being 
drunk? You ought to be ashamed of 
yourself, and I’ve a good mind to—” 

“No! no!” protested the officer. “Fish 
was splashing water all over, getting 
pedestrians wet. He was drunk. He has 
been on the water wagon for three years, 
too!” 

“And he fell off yesterday?” 

“No, he didn’t fall off,’ answered the 
cop. “He could still hold his seat.” 

“Fish! Splash! Water wagon! Don’t 
fall off! Was drunk!” muttered the 
court to himself. “Officer,” he said sad- 
ly, “just take your time and tell the 
whole story.” 

“Louis Fish, 45,” said Francis, “drives 
a city water wagon for a living. Sun- 
day he fell off the water wagon—I mean 
he got drunk—and then got on the water 
wagon—lI mean the city water wagon— 
and started to sprinkle State street be- 
tween Seventh and Third streets. He 
was so drunk that he couldn’t drive 
straight, and he sprinkled water on sev- 
eral pedestrians and ran into several 
vehicles. Then I took him off the water 
wagon, where he has worked for three 
years and took him to the station.” 

“At last I get you,” said the court. 
“I suppose it is useless to ask a Fish to 
sign the pledge, so I'll fine him $20 and 
costs.” 


Has Never Owed. This is a copy of 
an answer filed in the municipal court 
of Atlanta in an action brought against 
a married woman for labor done: 

I, B: B. or Mrs. T. B., do hereby sub- 
mit my answer to the action brought 
against me by J. D. 

I don’t owe him anything and has 
never owed him anything; I refused to 
hire him to do any work for me, and 
had him to understand that I would not 
be responsible for work he might do, 
because I intended that my husband 
(T. J. B.) should do the work himself 
and save the expense of hiring it done. 

Respectfully, 
(Signed) Mrs. T. B. 
Atlanta, Ga. 





BY W. LIVINGSTON LARNED 


(Note.—Perhaps the most famous judge in the whole South 


esided in an Atlanta, Georgia, 


court, where dozens of cases came up daily. He was lovingly known as “Judge Briles’’ by his 
ever-changing audience, and while it was his stern mission and duty to administer punishment, as 


well as justice, erring ones were devoted to him just the same. 


Judge Broyle’s court is rich in 


stories, and it is from this picturesque source that a countless number of thoroughly authentic 


anecdotes have come. 


Making it go a Long Way. Mr. 
Henry Foster, of Clay county, had been 
arrested for allowing his horse and wag- 
on to block the public thoroughfare for 
the better part of five hours. 

“Did you leave your team for five 
hours, Mr. Foster?” asked the Judge. 

“Might have been thet long, Jedge,” 
was the reply. 

“Where were you?” 

“In a saloon on Decatur Street, yer 
Honor, takin’ a drink.” 

“Do you mean to tell me it took you 
five hours to consume one drink?” 

“Well, suh, no, not ex-actly; I wuz 
interrupted three er fo’ times.” 


Wife Beating in Georgia. “Your 
Honor,” declared Officer McPherson, “I 
heard an awful yellin’ back in the wagon 
yard, and when I got there, this man was 
beating his wife. They had just drove 
in from Grant Park.” 


Judge Broyles is now a member of the court of appeals.) 


Judge Broyles turned sharply on the 
prisoner, a tall, gaunt farmer, with clay- 
colored complexion. 

“Is this true? were you beating your 
wife, sir?” the judge demanded. 

“Yes, yer Honor.” 

“How did you come to do it?” 

“God knows, Jedge. Fer twenty years 
she allus wuz th’ one what did th’ beatin’, 
but I jes’ happened ter catch her when 
she wasn’t feelin’ right.” 


Not Without Avail. 
stand up.” 

The raw-boned “poor-white trash,” 
holding his ragged hat in one hand and 
the tail of his shabby coat in the other, 
walked slowly up to the stand. 

“Yes, Judge.” 

“You are accused of profanity in a 
public place.” 

“TI guess I did it, Judge. 
tryin’ to steal ma hoss.” 

“But you should know better than to 
take the name of the Lord in vain, Mr. 
Cooper.” 

“It war n’t in vain, Judge, you jes’ 
ought ter have seen that nigger run!” 


The Legal Reason. “Why do you 
wish to prosecute this man? He’s your 
next-door neighbor, isn’t he?” 


“Peter Cooper, 


Nigger was 
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“Yes, Judge.” 

“And you've known each other for 
years ?” 

“Yes, suh.” 

“And your daughter married his eldest 
son.” 

“Yep.” 

“And you both go to the same church. 
Now tell me! What do you want to 
prosecute him for?” 

“Yer Honor; to make hit legal, I’m 
bringin’ him inter court fer stealin’ nine 
ov my hawgs, but th’ real reason is, he 
don’t think Mister Wilson makes a good 
President !” 





Higher Education. A woman from 
the pine-land belt, who had seen a rail- 
road only once, and who had ridden in 
to Atlanta’s Decatur street on her hus- 
band’s wagon, was arrested for “talk- 
ing back to an officer of the law.” 

“She jabbered steadily for a half hour, 
when I told her she must not stand so 
long, squarely in the middle of the 
street,” explained the officer who had 
made the arrest, “I couldn’t even get a 
word in edgewise. It was the most aw- 
ful gab I ever heard.” 

Turning to the prisoner, Judge “Briles” 
said : 

“What have you to say for yourself, 
madam?” 

“Couldn’t he’p it, jedge,” responded 
the offender, “tried fo’ ter shet up, but 
th’ officer looked so much like my hus- 
ban’ I jes’ couldn’t find th’ heart t’ stop!” 





The Cause of the Rumpus. A stone- 
mason and cutter who did odd jobs for 
graveyards while not otherwise engaged 
was taken in by policeman Frank An- 
drews for striking his son-in-law over the 
head with a mallet and rendering him 
unconscious. 

“Jim Renfrow, stand up,” commanded 
the judge. 

“Here I be, your Honor,” answered 
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the self-possessed prisoner, a grizzled, 
brawny man of fifty years or more. 

“Did you strike Mr. Andrews with a 
mallet ?” 

“T did, your Honor.” 

“With what provocation?” 

The defendant fumbled in his pocket 
for a moment, and finally drew forth a. 
bit of torn, soiled paper upon which 
words were scrawled. 

“It was just this way, judge,” con- 
tinued Rentfrow, “I was working in the 
yard, cutting stone, yesterday afternoon, 
when Frank came up to me, and asked 
if I’d cut th’ inscription for his wife’s 
tombstone. Bein’ as it was my own 
darter, I allowed I would, tho’ I knew I'd 
never git no money fer th’ job. What do 
you suppose he had writ out fer me t’ 
cut, judge! Read this: 

“ “Mrs ExvizaA RENFROW 

Died Aug. 12, 1915. 
She was a purty woman, but she 
had the wust temper of anybody in Stark 
county. Her mother was a sweet lady, 
so where she got it from everybody kin 
guess.’ 

“That’s when I hit him, judge. 


eee 


The Suit for Nonsupport. For the 
better part of an hour the case had been 
in progress, although it should have 
been settled in a few minutes. 

Marcus Pickney had been arrested 
through the activities of his two-hun- 
dred pound Scotch wife, and the pair 
were facing the judge. 

It seemed that Pickney was a shiftless, 
ne’er-do-well, lazy man, with a strong 
disinclination to honest toil. More- 
over, he was in the habit of “coming 
home corned,” and beating his thrifty 
better half. It was on the occasion of the 
last of these episodes that she had 
brought about his arrest. 

After patiently hearing testimony, the 
judge asked: 

“Mrs. Pickney, it seems to me that this 
is a case where prosecution is possible 
for non-support ?” 

“Oh! Your Honor,” wailed the ex- 
cited woman, “they can’t bring that up 
agin me! I’ve took in washin’ and giv’ 
him what you might say was fine livin’ 
ever since we was marrit. No! he can’t 
accuse me of that, judge.” 


In books lies the soul of the whole Past Time: the articulate, audible voice of the Past, 
when the body and material substance of it has altogether vanished like a dream.— Carlyle. 


“Emery’s Miners Manual.’’ By George D. 
Emery, of the Seattle Bar. (Callaghan & Co., 
Chicago.) $2.50. 

Judge Geo. D. Emery, who contributes an 
interesting article on Mines and Minerals to 
this number, is the author of Emery’s 
Miners Manual, a late complete work, embrac- 
ing a full discussion of the mining laws of the 
United States and Canada, with full cita- 
tions and forms for practical use. The book 
is especially valuable to the prospector, miner, 
and professional man, being a complete brief 
upon all subjects related to mining. It con- 
tains the acts of Congress and of the British 
Columbia and Yukon Parliaments, as well as 
a synopsis of the laws of each of the American 
states and the regulations of the Land Office. 
Full forms for location, patent application, 
and all other practical purposes in this de- 
partment are given. The coal land laws and 
rulings are complete to date. 

The work can be carried in the pocket, and 
is a veritable mine of valuable information. 
It can be procured from the author at 419 
Central Building, Seattle, or from Callaghan 
& Co. publishers, Chicago. 


“United States Mining Statutes."" Anno- 
tated by J. W. Thompson (Government Print- 
ing Office, Washington, D. C.). $2.50. 

The Federal Bureau of Mines has just is- 
sued a complete compilation and annotation of 
all sections of the United States Revised Stat- 
utes and of all acts of Congress relating to 
mines, mining, mineral lands, and the mining 
industry on the public lands. 

In addition to the sections of the Revised 
Statutes and the acts relating to metal, coal, 
and oil and gas, acts are included relating to 
the following subjects, as they bear upon the 
mining industry: Alaska, Indian Lands, Lead 
Mines, Philippine Islands, Pipe Lines, Rail- 
road Grants, Rights of Way, Salines and Salt 
Springs, Settlers’ Relief Acts, State and Pub- 
lic Grants, Stone Lands, Timber Cutting for 
Mining Purposes, Town Sites, Tunnel Acts, 
and Withdrawals. 

All sections and acts are thoroughly anno- 


tated. These annotations consist of abstracts 
of decisions of all courts and public officers 
wherein any of these sections or statutes are 
explained, construed, and applied. The anno- 
tations are arranged under each section or 
statute, with prominent and appropriate title 
lines, in logical order, and consist of plain 
propositions of law intelligible to miners and 
laymen, and point out how the courts have 
cured many defects, made clear the uncertain- 
ties, and aided in the practical application of 
these statutes. The large number and wide 
range of these decisions show that the prac- 
tical value of the mining laws depends on 
their present status as established by the 
courts. The miner is this aided in determin- 
ing the course to pursue in applying any given 
act to his mining enterprise. 

The preparation of these annotations in- 
volved an examination of more than 2,000 
volumes of reports of various courts and pub- 
lic officers. 

The work contains a list of all sections and 
acts compiled, of all sections and acts re- 
ferred to, a complete table of all cases cited, 
and a thorough index of all sections, acts, and 
annotations. 

The publication is officially known as “Unit- 
ed States Mining Statutes Annotated,” Bulle- 
tin 94, is published in two parts, and contains 
in all 1,875 pages. Its preparation and pub- 
lication have been so expensive that free dis- 
tribution is not practical. The two large vol- 
umes, substantially bound in cloth, are sold 
for the nominal sum of $2.50, and can be 
obtained from the Superintendent of Docu- 
ments, Government Printing Office, Washing- 
ton, D. C. 


“Pathological Lying, Accusation, and 
Swindling: A Study in Forensic Psychology.” 
By William Healy, A. B. M. D. and Mary 
Tenney Healy, B. L. (Little, Brown & Co., 
Boston.) $2.50 net. 

This volume is one of a series of monograph 
supplements to the Journal of Criminal Law 
and Criminology. Criminology draws upon 
many independent branches of science, such 
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as Psychology, Anthropology, Neurology, Med- 
icine, Education, Sociology, and Law, in so 
far as researches in each of these departments 


of knowledge contribute to an understanding 


of the nature of the delinquent. 

“The group that our present work concerns 
itself with,” state the authors, “is compara- 
tively little known, although cases belonging to 
it, when met, attract much attention. It is 
to all who should be acquainted with these 
striking mental and moral vagaries, particu- 
larly in their forensic and psychological sig- 
nificances, that our essay is addressed. In 
some cases vital for the administration of 
justice, an understanding of the types of per- 
sonality and of behavior here under discus- 
sion is a prime necessity.” 

Pathological lying is defined as falsification 
ertiely disproportionate to any discernible 
end in view, engaged in by a person who can- 
not definitely be declared insane, feebleminded, 
or epileptic. Such lying rarely, if ever, centers 
about a single event. It manifests itself, 
most frequently by far, over a period of years 
or even a lifetime. It represents a trait rather 
than an episode. 

Pathological accusation is defined as false 
accusation indulged in apart from any obvious 
purpose. Like the swindling of pathological 
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liars, it appears objectively more pernicious 
than the lying, but it is an expression of the 
same tendency. The most striking form of 
this type of conduct is, of course, self-accusa- 
tion. 


The legal issues presented by pathological 
lying may be exceedingly costly. It is import- 
ant that the well-equipped lawyer, as well as 
the student of abnormal psychology, be fa- 
miliar with the specific, related facts. For 
such students the cardinal point of recogni- 
tion of this class of conduct is its apparent 
baselessness. 

Lawyers or other professional specialists 
will find this work replete with important and 
interesting information. It is a study of im- 
mense value in uncovered fields. 


“The Prize Code of the German Empire.” 
By Charles Henry Huberich. 1 vol. Buck- 
ram, $2.50. 

“The Law of Contract During War, with 
Leading Cases."’ By William Finlayson Trot- 
ter. Treatise, 1914. Buckram, $4.50. Sup- 
plemental vol. 1915. $4.00. 

“‘Marr’s Annotated Revised Statutes of 
Louisiana.”” By Robert H. Marr. 3 vols. 
Buckram. $35.00. 
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Advocates. 

“The Organization of the Chicago Society 
of Advocates.”—81 Central Law Journal, 112. 
Appeal. 

“Those Weird Technicalities.” (Reversal 
ne Technicality:)—81 Central Law Journal, 

15. 

Attorneys. 

“A Lawyer of Ideals.”—1 New Jersey Law 
Review, 1. 

“Points of Legal Ethics."—19 Law Notes, 


Bankruptcy. 

“Discharge of Bankrupt Principal as Re- 
leasing Surety on Appeal Bond.”—81 Central 
Law Journal, 24. 

Banks. 

“Modern Banking and Trust Company 
Methods.”—32 Banking Law Journal, 483. 

“The Law of Banking.”—32 Banking Law 
Journal, 477. 

Beasley. 

“Mercer Beasley.”—1 New Jersey Law Re- 
view, 71. 

Biography. 

“Francis Hopkinson Smith.”—Scribner’s 
Magazine, September, 1915, p. 305. 

Bonds. 

“Issue of Securities by Public Service Cor- 
porations for Refunding of Debts and Reim- 
bursement of Income Expenditures.”—49 Am- 
erican Law Review, 568. 

“Municipal Bonds as Popular Investments.” 
—4 National Municipal Review, 245. 
Business. 

“The Golden Rule in Business.”—American 
Magazine, September, 1915, p. 38. 


Cairns. 

“Hugh Cairns, Lord Chancellor of Eng- 
land.”"—49 American Law Review, 541. 
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“Carriers’ Liability on Interstate Shipments 
of Goods.”—1 Virginia Law Register, 241. 
Cockburn. 

“Chief Justice Cockburn: A Reminiscence.” 
—35 Canadian Law Times, 655. 
Constitutional Law. 

“Due Process of Law in Criminal Proced- 
ure.”—8 Lawyer and Banker, 238. 

“Power of Provincial Legislatures to Enact 
Statutes Affecting the Rights of Nonresi- 
dents.”—51 Canada Law Journal, 265. 

“The Early Constitutions of New Jersey.” 
—l1 New Jersey Law Review, 20. 

Criminal Law. 

“An Absurd Effect of a Verdict of ‘Guilty 
but Insane.’”—81 Central Law Journal, 22. 
Divorce. 

“The United States of Matrimony.”—Every- 
body’s Magazine, September, 1915, p. 341. 
Equity. 

“A Lesson in Equity.”"—49 American Law 
Review, 510. 

Fiction. 

“A Bromidic Tragedy.”—Young’s Magazine, 
September, 1915, p. 320. 

“And West is West.”—American Magazine, 
September, 1915, p. 14. 

“A Question of Bigness.”’—Scribner’s Maga- 
zine, September. 1915, p. 353. 

“Garibald.”—American Magazine, Septem- 
ber, 1915, p. 33. 

“In Search of Adventure.”"—The Wide 
World Magazine, September, 1915, p. 392. 





New Books and Periodicals 


“Interviewed.”—Young’s Magazine, Septem- 
ber, 1915, p. 345. 

“Making Money.’ ’"—Everybody’s Magazine, 
September, 1915, p. 357. 

“The Real a ons ’—Everybody’s Maga- 
zine, September, 1915, 300. 

“This Aims to be a Dog Country (A law 
ioe, 34 —_—, Magazine, September, 

“Ry Whom the Victory.”—Young’s Maga- 
zine, September, 1915, p. 255. 

‘Foreign Countries. 

“A Woman Alone in China.”—The Wide 
World Magazine, September, 1915, p. 459. 

“Petre’s Island.”—The Wide World Maga- 
zine, September, 1915, p. 473. 

Highways. 

“Driving Accidents—Recent English Deci- 
sions on the Duties of Crossing Vehicles.”— 
81 Central Law Journal, 23. 

Infant. 

“Children in the Cities.".—4 National Mu- 
nicipal Review, 

Initiative, Referendum, and Recall. 

“John Marshail and the Recall.”—81 Cen- 
tral Law Journal, 147. 

Juvenile Officers. 

“Probation—A Practical Help to the De- 
linquent.”—4 National Municipal Review, 217. 
Law and Jurisprudence. 

“Plea for Less Uncertain and Less Volumi- 
nous System of Alabama Law.”—81 Central 
Law Journal, 94. 

Master and Servant. 

“Remedies of Servant Wrongfully 
charged.”—10 Bench and Bar, 104. 

“The National Employers’ Liability Act.”— 
49 American Law Review, 31. 

“The New Jersey Compensation Law.”—1 
New Jersey Law Review, 44. 

Motor Busses. 

“Motor Bus Developments and Possibilities.” 
—4 National Municipal Review, 290 
Municipal Corporation. 

“The City’s Housekeeping.”—4 National 
Municipal Review, 224. 

Neutrality. 

“An Analysis of the Recent British Note, 
Claiming ‘Unlimited Belligerent Rights over 
Neutral Commerce.’ ”—10 Bench and Bar, 153. 
Notice. 

“Exception to Rule ot No Imputation of 
Knowledge of Agent to Principal, Where 
Agent is Personally Interested.”—81 Central 
Law Journal, 99. 

Nuisance. 

“Public Health Versus the Noise Nuisance.” 
—4 National Municipal Review, 231. 
Officers. 

“A Community Secretary.”—4 National Mu- 
nicipal Review, 281. 


Dis- 
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Outlawry. 

“A Memorable Man-Hunt.”—The Wide 
World Magazine, September, 1915, p. 419. 

oor an oor ws. 

“What Glasgow Does for Its Poor.”—4 
National Municipal Review, 272. 
Practice and Procedure. 

“Amendments to the New York Code of 
a Procedure in 1915.”—10 Bench and Bar, 


Cour Game of Legal Procedure.”—81 Cen- 
tral Law Journal, 130. 
Privacy. 

“The Amenity of Privacy.”—19 Law Notes, 


Real Property. 

“America’s Land Title System.”—8 Lawyer 
and Banker, 269 
Records. 

“Cost of the Torrens System.”—8 Lawyer 
and Banker, 279. 

“The Model Torrens Act.”—8 Lawyer and 
Banker, 276. 

Sovereignty. 

“On Sovereignty.” —35 Canadian Law Times, 
679. 

Sports and Athletics. 

“Golf Nerve Under Fire.”—American Maga- 
zine, September, 1915, p. 19 
State. 

“Has the Alleged Debt of West Virginia 
to Virginia been Judicially Determined ?”—-22 
The Bar, 2. 

Trees. 

“The Movement for City Street Trees.”—4 
National Municipal Review, 238. 

Uniform Legislation. 

“Progress of Uniform State Laws.”—81 
Central Law Journal, 76. 

“States which Have Adopted the Uniform 
Laws.”—81 Central Law Journal, 78 
Voters’ Leagues. 

“Voters’ Leagues and Their Work.”—4 Na- 
tional Municipal Review, 286. 

War. 

“Confiscation of Property in Warfare.”— 
19 Law Notes, 85. 

“In the Field With the Armies of France.” 
—Scribner’s Magazine, September, 1915, p. 


“War in the Alps.”—Scribner’s Magazine, 


September, 1915, p. 336. 
Waters. 
“Right of State to Regulate Distribution of 


Water Rights.”"—49 American Law Review, 
577. 


Women. 

“Woman’s Work for the City."—4 National 
Municipal Review, 204. 

“Women in Office.”"—4 National Municipal 
Review, 211. 


i) fe) fl 





A Record of Bench and Bar 


The Meeting of the American Bar Asso- 
ciation at Salt Lake City 


‘T HE thirty-ninth annual meeting of 
the American Bar Association was 
held at Salt Lake City, Utah, on Tues- 


day, Wednesday, 
and Thursday, Au- 
gust 17th, 18th and 
19th, 1915, and will 
rank among the 
first for business 
transacted. Sena- 
tor Elihu Root was 
elected President 
for the coming 
year, and George 
Whitelock was re- 
elected Secretary. 
Charles Blood 
Smith, of Topeka, 
Kansas, John 
Lowell, of Massa- 
chusetts, and Chief 
Justice Charles N. 
Potter, of Mon- 
tana, were elected 
to the Executive 
Committee to take 
the places of the 
three retiring 
members. The 
membership of the 
Association is now 


; PETER W. MELDRIM 
in excess of ten President American Bar Association, 1914-15 


thousand, which is the largest number 
in its history. 
The arrangements made by the peo- 


ple at Salt Lake 
City were entirely 
satisfactory, both 
with reference to 
the business meet- 
ings and the enter- 
tainment, although 
there was little 
time left for the 
latter. The exten- 
sion of the annual 
meeting to four 
days was widely 
and favorably dis- 
cussed, and will, no 
doubt, be adopted. 
The election of 
women to member- 
ship became a 
mooted and much- 
discussed question 
in the meetings of 
the General Coun- 
cil, but went over 
without action in 
the body. Presi- 
dent Meldrim’s ad- 
dress, “The Law- 


yer” was delivered 





Judges and Lawyers 


on Tuesday morning in the assembly 
room. Former Senator Joseph W. 
Bailey, of Texas, delivered the annual 
address Tuesday evening in the Taber- 
nacle, his subject being “the. American 
Judiciary.” There was an audience ap- 
proximating five thousand people. Gov- 
ernor Simeon E. 
Baldwin, of Con- 
necticut, delivered 
the address 
Wednesday even- 
ing, his subject 
being “Changes 
in International 
Law.” Professor 
Felix Frankfurter, 
of Harvard, deliv- 
ered the address 
Thursday morning, 
his subject being 
“The Present State 
of Law and Neces- 
sary Functions of 
Law Schools.” All 
of the addresses 
were of very con- 
siderable merit and 
well received. An 
innovation was a 
reception to the 
President, held at 
the Hotel Utah at 
10 o’clock Tuesday 
evening. This was 
preceded by the ad- 
dress of Senator 
Bailey and an organ recital in the Taber- 
nacle. One could not fully appreciate 
the dimensions of this organ, or the size 
of the choir of several hundred voices, 
without being present in the splendid 
Tabernacle. It proved a distinctive fea- 
ture of the program of entertainment. 
There should also be mentioned the swim 
of the members in Salt Lake, which was 
participated in by the oldest and the 
youngest of the judges and lawyers as 
a novelty. 

The Association adopted three uni- 
form acts prepared by the Conference of 
Commissioners on Uniform State Laws, 
as follows: 

(1) An act embodying the Torrens 
system and registration of land titles; 
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(2) The limited partnership act ; and (3) 
The wills act. 

The Conference of Commissioners on 
Uniform State Laws has been engaged 
for many years on these subjects. 

The Committee on Uniform Judicial 
Procedure composed of Thomas W. 
Shelton, of Nor- 
folk, Virginia, Wil- 
liam H. Taft, of 
New Haven, Con- 
necticut, Jacob M. 
Dickinson, of Chi- 
cago, Lawrence 
Maxwell, of Cin- 
cinnati, and Joseph 
W. Teal, of Port- 
land, Oregon, was 
authorized and in- 
structed to appear 
as representative 
of the Association 
before the Judi- 
ciary Committees 
of the Senate and 
House of Repre- 
sentatives with ref- 
erence to the pro- 
posed codification 
of all permanent 
procedure, funda- 
mental matters, 
and evidence, and 
to see to it that 
other questions of 
procedure which 
involve the detail 
operation of the courts are not omitted 
from the statute, to the end that the 
Federal Supreme Court may be author- 
ized to prepare a complete correlated sys- 
tem of rules for that purpose. 

The Committee reports were of un- 
usual interest, the subjects which were 
dealt with appealing strongly to the 
members. The discussion on the floor 
at times was spirited. 

Charles Thaddeus Terry was re-elec- 
ted Chairman of the Commissioners on 
Uniform State Laws; Robert H. Park- 
inson, Chairman of the section on Patent, 
Trademark, and Copyright Law ; Charles 
E. Shepherd of Seattle, Washington, 
Chairman of the section on Legal Edu- 
cation; Chief Justice Orrin N. Carter, 
Chairman of the Judicial section; Gov- 
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ernor Simeon E. Baldwin, of Connecti- 
cut, Director of the Comparative Law 
Bureau; H. S. Richards, of the Univer- 
sity of Wisconsin, President of the As- 
sociation of the American Law Schools, 
and Robert Ralston, of Philadelphia, 
President of the American Institute of 
Criminal Law and Criminology. 

In the Judicial section the subject of 
discussion was “Uniformity in Practice 
and Procedure; Is it Desirable; If So, 
How Best Secured ; Shall Courts or Leg- 
islatures Frame the Laws?” This was 
participated in by Federal Judge Frank 
S. Dietrich, of Idaho, Chief Justice Ira 
E. Robinson, of West Virginia, Asso- 
ciate Justice Thomas C. McClellan, of 
Alabama, and Chief Justice William H. 
Gabbert, of Colorado. The question 
proved too extensive for one meeting, 
so time was devoted to the agency that 
should frame the rules and the balance 
carried over. It seemed to be the 
unanimous thought that this should be 
done by the courts, and not by Con- 
gress and the legislatures. The rea- 
soning was cogent and clear. The an- 


nual banquet of the Chief Justices was 
held Monday night, before which ad- 
dresses were made by Governor Simeon 


E. Baldwin, of Connecticut, former 
Senator Bailey, of Texas, Harry St. 
Geo. Tucker, of Virginia, Henry D. 
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Estabrook, of New York, Judge A. A. 
Bruce, of North Dakota, President Peter 
W. Meldrim, of Georgia, President Her- 
bert R. MacMillan, of the Utah Bar As- 
sociation, Judge Charles S. Lobingier, of 
the United States court of Shanghai, 
China, and Thomas W. Shelton, of Vir- 
ginia. Judge Orrin N. Carter, Chairman 
of the section, presided as toastmaster. 

A goodly number of the members ac- 
cepted the invitations from the Bar As- 
sociations of Idaho, California, Oregon, 
and Washington, and attended their 
meetings. Judge Taft, who was to par- 
ticipate in these several meetings, was an 
important factor at the Salt Lake City 
meeting. While his engagements pre- 
vented a fixed address, he participated in 
several debates. 

The old custom of distributing the 
printed reports of the Committees was 
abandoned, it being arranged to publish 
such reports in the future in the Ameri- 
can Bar Association Journal. It is not 
proposed that the Journal shall be other 
than the official record of the affairs of 
the American Bar Association and the 
contributions of the Bureau of Com- 
parative Law. It has the merit of giv- 
ing to the reports a degree of perman- 
ency, made necessary by their omission 
from the bound copy of the Annual Re- 
port. 
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Frederick George Sanborn 


BY BURDETT A. RICH 


NE of the best known and most 

prominent men in the law publishing 
business of this country, whose career 
had been conspicuous in the history of 
the Pacific coast for many years, al- 
though he was still a comparatively 
young man, was Frederick G. Sanborn, 
president of 
the Bancroft- 
Whitney 
Company of 
San Francis- 
co, who died 
in that city 
on Septem- 
ber 10th, 
1915, after an 
illness of 
more than 
one year. In 
the early sum- 
mer of 1914 
he spent 
some. time 
under treat- 
ment at Nau- 
heim, Ger- 
many, return- 
ing just be- 
fore the out- 
break of the 
present war, 
and seemed 
to have good 
prospects of 
complete re- 
covery, but 
soon had a 
very serious 
illness requir- 
ing a critical 
operation, 
from which 
his recovery was only partial and tem- 
porary, followed by recurring relapses 
which gradually overcame the resistance 
of his magnificent and seemingly, un- 
conquerable strength. Mr. Sanborn was 
born in Websters, N. H., June 10, 1854, 
the son of George T. and Hannah Eliza- 
beth Stone Sanborn. At the age of 20 


FREDERICK G. SANBORN 


he went to California and entered the 
employment of the A. L. Bancroft Com- 
pany. His first work was at the head 
of the agency department of the busi- 
ness, in which capacity he put on the 
market Hubert Howe Bancroft’s work 
on the Native Races of the Pacific Coast. 
He was trans- 
ferred to the 
law depart- 
ment of the 
house in 
1877, and in 
1879 was 
again trans- 
ferred to 
the educa- 
tional depart- 
ment,in which 
he remained 
until 1883, 
when he sev- 
ered his con- 
nection with 
the Bancrofts 
and pur- 
chased an in- 
terest in the 
pioneer law 
publishing 
house of 
Sumner, 
Whitney & 
Co. On the 
destruction by 
fire of the 
establishment 
of the A. L. 
Bancroft 
Company in 
1886, the law 
department of 
that house 
was consolidated with the Sumner Whit- 
ney Company under the name of Ban- 
croft-Whitney Company, of which Mr. 
Sanborn was one of the chief factors for 
the remainder of his life, and of which 
he became successively vice president 
and president. 

In politics Mr. Sanborn was a staunch 
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active and influential Republican and did 
important service as chairman of the Re- 
publican county committee. He also 
served as fish and game commissioner, 
and as police commissioner. In civic 
affairs he was active and gave untiring 
and heroic work to the betterment of 
the civic conditions in San Francisco at 
a time when such service demanded high 
courage and inflexible devotion to duty. 
In the chaos and destitution that followed 
the burning of San Francisco both Mr. 
and Mrs. Sanborn threw themselves into 
the stupendous work of caring for the 
homeless and helpless with unsparing 
devotion, even to their own utter ex- 
haustion. 

Mr. Sanborn married Miss Helen 
Peck in 1882, and their home since that 
time has been at 1020 Dolores street 
where he died. Mrs. Sanborn has been 
among the most prominent women of 
San Francisco in philanthropic and civic 
service. She has taken especial interest 
in the work of the Protestant Orphan 
Asylum, and is now the very efficient 
president of the Women’s Board of the 
Exposition. Her services in this posi- 
tion have been remarkably valuable and 
very highly appreciated. 

Mr. Sanborn was a member of the Bo- 
hemian, Olympic, Commonwealth and 
Golf clubs of San Francisco, and a di- 
rector of the Hahnemann Hospital. In 
his own home also his hospitalitv, though 
unostentatious, was boundless and de- 
lightful. His large and generous na- 
ture and the cordiality and strength of 
his friendships were indicative of the 
power of his personality, which endures 
in the memory of his friends. 


Death of Dean of Harvard Law School 


The body of Professor Ezra Ripley 
Thayer, dean of the Harvard Law 


School, was found floating in the Charles 
river on September 16. He had been 
missing two days. 

Dean Thayer was born at Milton, New 
Hampshire, in 1866. 


Since his gradua- 
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tion from Harvard Law School, he has 
been prominent in legal affairs. Once 
he declined an appointment as a justice 
of the Massachusetts supreme court. 

Professor Thayer had been under the 
care of a physician for some time. Be- 
cause of ill health he had been obliged 
to give up some of his lectures at the 
Law School. 

Mr. Thayer was the son of James 
Bradley and Sophia Ripley Thayer. His 
father was long a member of the Har- 
vard Law School faculty. He studied at 
the Cambridge high school, and also re- 
ceived private instruction at Athens, 
Greece, while traveling there with Pro- 
fessor Goodwin. Preparing for college 
at Hopkinson’s School, he entered Har- 
vard, and was graduated with the class 
of 1888. In 1891 he was graduated 
from the Harvard Law School. 

He was admitted to the Suffolk bar 
the same year. The first year after 
leaving the law school Mr. Thayer acted 
as secretary to Justice Horace Gray, of 
the United States Supreme Court, in 
Washington. He then returned to Bos- 
ton, and became connected with the law 
firm of Warren & Brandeis, which be- 
came Brandeis, Dunbar, & Nutter. From 
1896 to 1900 he was a member of this 
firm. He then entered the firm of 
Storey, Thorndike, Palmer, & Thayer, 
with which he was connected until 1910, 
when he became Dane professor of law 
and dean of the Harvard law School. 

While practising law Mr. Thayer lec- 
tured at Harvard Law School on Massa- 
chusetts practice and at Harvard Medi- 
cal School on medical jurisprudence. 
For about fifteen years he was a mem- 
ber of the Council of the Boston Bar 
Association, and served on the commit- 
tee on the amendment of the law and 
grievances. He was also a member of 
the American Bar Association, and 
served on the committee of that Associa- 
tion which formulated a code of legal 
ethics that was adopted by the Associa- 
tion in 1908. He edited his father’s col- 
lection of “Legal Essays.” 


“Keep hold of the cord of Laughter’s bell, 
Keep aloof from the moans that mar; 

The sound of a sigh doesn’t carry well, 
But the lilt of a laugh rings far.” 


A Matter of Precedence. A new 
regulation in a certain coal mine required 
that each man mark with chalk the num- 
ber on every car of coal mined. 

One man named Ole, having filled the 
eleventh car, marked it with a number 
one and, after pondering a while, let 
it go at that. 

Another miner, happening to notice 
what he thought was a mistake, called 
Ole’s attention to the fact that he had 
marked the car number one instead of 
eleven. 

“Yes, I know,” said Ole; “but I can’t 
tank which side de odder wan go on.”— 
Everybody’s. 


A Confession and Avoidance. Skin- 
um—‘“I want to interest you in a mining 
proposition. It’s a good thing.” 

Flubdub—“Perhaps it is ; but I’m not.” 
—Judge. 


Precise Information. “Jack,” said a 
friend to a patrolman who had just 
turned in a report about a man taken ill 
on the street, “what did you say was the 
matter with that man in you report?” 
“IT reported,” said the patrolman, with 
all the dignity of an accurate diagnosis, 
“that he had fell down in an athaletic 
fit." —Baltimore American. 


Let the Laundry Do It. Speaking of 
bloodthirst—as who is not ?—the Orphe- 
um theater programme, Denver, carries 


this ad: “Don’t Kill Your Wife. Let 
the Western Columbia Laundry Do the 
Work.”—New York Tribune. 


Surprised. “I have just been reading 
the Constitution of the United States.” 

“Well ?” 

“And I was surprised to find out how 
many rights a fellow really has.”—Pitts- 
burgh Post. 


Pertinent. An inebriated gentleman 
was going home one evening when he 
met a young man who was moving to 
a new home. The young man was very 
frugal, and had decided to move his own 
things rather than pay a mover. 

On this trip he had a large hall-clock 
on his back. It was heavy, and he 
struggled until he heard the inebriated 
one call out. 

“Shay, there, you!” 

Thinking the man was going to help 
him, he set down the clock and said: 

“Well, sir?” 

He was astonished to hear the other 
stammer : 

“Shay, you, why don’e you buy a 
watch ?”—Harper’s. 


Quits. What if it should turn out at 
last that the reason the war did not end 
long ago is the same as that which pro- 
longed the famous fight between Raf- 
ferty and O’Hanlon. ‘Twas many years 
ago but ’tis still good. 

Rafferty and O’Hanlon had been spoil- 
ing for a fight for a long time, and when 
they came to it at last it was agreed that 
it should be whatever the Irish is for 
4 l’outrance—no quarter given or ex- 
pected. 

As Rafferty put it: 

“We'll foight till wan of us says ‘suffi- 
cient.’ ” 
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So they went to it, and ’twas some 
fight. They tell of it now to the great 
grandchildren. They were both at the 
end of their endurance, feebly slapping 
and punishing, when Rafferty gasped 
out: 

“Sufficient !” 

“For the love of St. Patrick!” whis- 
pered O’Hanlon, “Oive been tryin’ to 
think of thot word for an hour.” 


In Days to Come. “Why can’t I 
come to see you to-morrow night?” 

“Don’t blame me,” said the beautiful 
girl. “Our cook has the use of the parlor 
under the new domestic relation law.” 
—Louisville Courier-Journal. 


Without Jurisdiction. “Once in Mon- 
tana a culprit was charged with steal- 
ing a firkin of butter. The justice of 
the peace held that butter was grease, and 
that Greece was a foreign country; 
therefore the court had no jurisdiction— 
and the culprit was discharged.”—Col- 
lier’s. 


A Sign of Superiority. Two Pull- 
man porters, representing different rail- 
roads, stood in the Union station in St. 
Louis, and progressed from friendly 
gossip to heated argument. The quarrel 
centered about which one worked for the 
better road. Their claims, figures, and 
arguments came fast and furious. 

At last the tall, thin porter settled the 
dispute with these classic words: 

“Go on, nigger; we kills mo’e people 
than you fellows tote.”—-The Popular 
Magazine. 


Then He Answered. Occasionally in 
court proceedings, which some reporter 
is trying to get into the record, some wit- 
ness will insist on simply shaking the 
head in answer to questions put to him 
by the attorney. 

There was present such a witness at 
a hearing recently held in the county of 

Again and again the attorney 
was obliged to repeat the answer for 
the benefit of the official court reporter. 
Presently the patience of the attorney 
gave out. 

“Please answer the question,” he said. 
“Why don’t you answer the question?” 
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“I did answer,” was the retort of the 
injured witness. “I shook my head.” 

“Yes,” assented the quick-witted at- 
torney for the defense. “I heard it rat- 
tle, and so did the court reporter, but 
he doesn’t know whether you shook it 
up and down or sidewise.”—Lippincott’s. 


Would Attend To Him. “Susan- 
nah,”asked the preacher, when it came 
her turn to answer the usual question in 
such cases, “do you take this man to be 
your wedded husband, for better or for 
worse a 

“Jes’ as he is, parson,” she interrupt- 
ed: “jes’ as he is. Ef he gits any bettah 
Ah’ll know de good Lawd’s gwine to 
take ’im; an ef he gits any wusser, w’y, 
Ah’1l tend to ’im myself.”—Youth’s Com- 
panion. 


’ 


No Fee Asked. First burglar—I 
cracked a lawyer’s house the other night 
and the lawyer was there with a gun 
ready for me. He advised me ter get 
out. 

Second ditto—Yer got off easy; them 
guys generally charges big money when 
they gives advice. 


A Curious Prisoner. Prisoner—Your 
honor I should like to have my case post- 
poned. My lawyer is sick. 

Judge—But you were caught with 
your hand in the gentleman’s pocket. 
What can your counsel say in your de- 
fense? 

Prisoner—That’s just what I am cu- 
rious to know.—Chicago Daily News. 


Reason for Industry. “You have 
turned very industrious lately, Tim,” 
said one Tipperary man to another. 

“That I have, bedad,” replied the 
other. “I was up before the magistrate 
last week for assaulting Cassidy, and 
the magistrate said that if I came back 
on the same charge he would fine me £2.” 

“Did he?” said the first speaker. “And 
you’re working hard so to keep your 
hands off Cassidy?” 

“Don’t believe it,” said the industrious 
man. “I’m working hard to save up the 
40 shillings.”—Tit-Bits. 
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